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[Caption Omitted in Printing] 
COMPLAINT FOR DAMAGES FOR BREACH OF TRUST 
AND: FOR INJUNCTIVE RELIEF yt 
Plaintiff, James O. Haynes, is a resident of Lejunior, Kentucky. 


* Defendants are Trustees of the United Mine Workers of America Welfare 


\, and Retirement Fund of 1950, located at 907 Fifteenth Street, N. W., 


‘Washington, D. C. 20005, The amount in controversy is in.excess of 


mm” $10, 000. ; - 


° 


| 
1, John L. Lewis, Josephine Roche, and Henry C. Schmidt are 
* the ‘Tr ustees of the United Mine Workers of America Welfare and Retire- 
. ment Fund of 1950 (hereinafter referred to as the "Fund"), which wae 
established in 1950, pursuant to the National Bituminous Coal Wage 
Agreement of 1950, a collective bargaining agreement, signed by the 
United Mine Workers of America and certain signatory employer-settlors. 
Said Fund was established to provide health, unemployment and retirement 
* benefits to the employee of the signatory employer-settlors, as authorized 
, under Sec. 302(c)(5) of the Taft- Hartley Act, 29 U.S.C., 186(cN6). The 
° 


Trustees are required to administer the Fund for the "sole and exclusive 


- benefit". of the employees, pursuant to the terms of said Sec. 302(c(5). 


2. Subject to the stated purposes of the Fund and the restrictions 
of the law under which the Fund was established, Defendants have authority 
to establish criteria for eligibility of the beneficiaries of the Fund and to 
grant pension applications. , : | . 


3. -Plaintiffis a retired coal miner, having served in al classified 


* job in the coal industry for more than twenty years prior to his pednement 


in 1955. | 
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4. Plaintiff has reason to believe that in 1957 at the time of 
Plaintiff's application for a pension from the Fund the eligibility requireme 
established by the Trustees of the Fund were: The applicant (1) must be 
sixty years of age or over; (2) that within the thirty-year period preceding 
date of receipt of the application by the Fund, the applicant must have i 
completed twenty —- of service as an employee ina classified job for an 
employer in the coal industry; (3) that the applicant was regularly employed. 


Vv 


in’a classified job in the coal industry immediately prior-to May 29, 1946; 


and (4) that the applicant must have retired from or ceased work in the - 


Bituminous Coal Industry sudsequent to May 29, 1946, following regular 


employment in the coal industry. 

5. In or about the fall of 1957 the Plaintiff applied for a pension 
from the Fund. He was granted a pension beginning in January, 1958. ; 
Plaintiff met each of the requirements for eligibility and therefore was 
entitled to receive his pension, 

6. In August, 1960, the Defendant Trustees, without previous 
notice to the Piaintiff that his pension status was in doubt, notified the 


Plaintiff that his pension had been terminated and that all benefits under the 


had been as a section foreman and not in a classified job. The Defe: ’ant 
Trustees’also wrongfully and maliciously accused the Plaintiff of having 
willfully made false statements to the Fund. 

7. . Thereafter and on several occasions Plaintiff submitted 
voluminous data in the form of affidavits and statements from the employer, 


concerned that the Plaintiff was not a section foreman and that he had been“ 


3 
employed in a classified job during the period in dispute. Nevertheless, 
the Defendant Trustees continued capriciously and arbitrarily to deny the 


Plaintiff his pension without ever stating the evidence upon which the 
. ‘ Ps 
Plaintiff was denied continuation of his pension or informing the Plaintiff 


of why the evidence submitted by the Plaintiff was insufficient to restore 


his pension. 


8. As a result of the Defendant Trustees' termination of the 
Plaintiff's pension and as a result of the Defendant Trustees! refusal to 


state the evidence upon which the Plaintiff's PORES was terminated or to 
| 


state why the MEEIES submitted by the Plaintiff in support of his. easicn 


application was insufficient, the Plaintiff has been damaged in the amount 


of $25, 000. » fe 
WHEREFORE, Plaintiff demands judgment against the Defendants 

and each of them in the amount of $25,000. Plaintiff further requests this 

Court to enjoin the serena ee from further denying the Plaintiff his 

pension and to cnet the Plaintiff as a beneficiary of the Fund. Plaintiff 


further requests that he be awarded the costs of this proceeding and 
| 


counsel fees. 
[Subscription Omitted in Printing] 


DEMAND FOR JURY TRIAL 


ee 


Plaintiff demands a trial by jury on all issues. 


LANDIS, COHEN and SINGMAN 
| 
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[Caption Omitted in Printing] 


SECOND DNSEEXSS 


This Honereble Court lecks jurisdiction. 


EPROM Diss misseoves 


The Defendant-Tructess adnit the alleastions 


molaint 


paragraph numbered two (2) of Plaintiff's Com; 


The DefendenteTrustees deny the allegations 
contained in peragreph numberzd threes (3) of Plaintiff's 
Complaint. 


4. The Defendant-Trustees admit that. the allegations 


ontzined in peragraph nusbered four (4) of Plaintiff's 


conerelly outlines the eligibility requirenents 


of the Fund, tnd vhich were 


lished by the Truct2es 
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effective in 1957, but deny that these ellegations fully 


and exactly set forth the requirements ef elicibility for 


pensions. 

5. In recponse to the allegations contained in 
paregraph numbered five (5) ef Plaintiff's Complaint, | 
Defendant-Trustces admit thet Plaintiff filed en application 
for a pension in the Fall of 1957 and sdmit tha t Plaintiff 
was granted a pension beginning in Januerys 1958. The 
Defendant=Trustees deny the remaining aliegations centz -ine ed 
in said paregraph and aver that Plaintiff's pension cosicarat 
nated on August 19, 1960 upon discovery that Pleinti fits 
application for a pension contained substantial missta atenonts, 
and that in fact Plaintiff hed not met the mecustrenentel of 
eligibility for a pension as contained in the pertinent | 
resolutions enacted by the Trustees of this Fund. | 


6. The Defendant-Trustses deny the allegations 
contained in paragraph numbered six (6) of Plaintiff's 
Complaint except to admit the Plaintiff's pension wes : 
terminated in August, 1960 because Plaintiff did not meet 
the eligibility requirements for a pension in that a sub- 


stantial part of his employment was nonclacssified. 


7. The Defendant-Trustees deny the allegations 
contained in paragraph numbered seven (7) of Plaintiff's 
Complaint except to admit that Plaintiff submitted editions} 
data in support of his claim for a pension and thet he wos 


advised that this data was insufficient to overcome the 


evidence of his nonclassified employment. 


~ 8. 


In response to Pls 


nte-Tructese aver 


thet Plain 


favor of the 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 


[Caption Omitted in Printing] 


MOTION TC STRI“E JURY DEMAND 


csteos, by their attornoy:, 
.ke Pleintiff's domand for 


of said motion state ac follows: 


n had hic pension terminated 
reinstztoment or status as a beneficiary of 
risl. ° This question of 


¢ identical l with the initiel 


demand for pension ctatuc and is triable only in equity by the 


court without a A jury triz] demand has be2en-before this® 


Court on the demand for oension status ten different 
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times within the last tyo years, as well as on numerous other 
occasions, and in each inetance this Court has granted De- 


fendants' motion to strike Plaintiff's demand for a jury ead 
Also, in two cartier cases in which reinsta tement 
of pension status was brought against these same endant- 
Trustets, although no jury demand was made, the Court determined 
| 
each of these cases in equity as Defencant-Trustees are urging ~ 


NOvwWe 


The Plaintiff here believes he is entitled to rein- 
statement of his pension status and thereby is in the cetegory 
of one seeking status as a beneficiary of a trusts namely, the 
United Mine Workers of America Welfare and Retirement Fund of 
1950, and this Court has decided in each inétance that such 
action is equitable and, therefore, triable by the Court and 
not by a jury. ; | 


Wherefore, the Defendant-Trustees pray that Plaintiff's: 


demand for a jury trial be struck. 
[Subscription Omitted in Printing] 


[Caption Omitted in Printing] 
ORDER 


Upon poneiderstton of the motion of the Defendant- 
Trustees to strike Plaintiff's demand for a jury trial, the 
oppos sition of the Plaintiff thereto, and all the pleadings on 
file in- this cause, and after argument in open Court, it is, 


by the Court, this day of June, 1967, 
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CRDER=D, Thet Defendant-Trustess' mot: 


Plaintiff's demand for « jury trial, be and the same 


oranted. ~ 
JUDGE 


[Certificate of Service Omitted in Printing] 


RED MINS WORKEPS OF AMERICA. 
BARE AND RET) éMENT FUND 
| EENTH STREET, N. W. WASHINGTON 5, D. C. 
é pplication for Pension 


re 


»~- -- wes Wes Meg YS ce 
mis application, no rights accruc to the applicant until the benefit is authorized for ee The burden 
- of proving eligibility for this benefit is on the applicant. 


; ALL QUESTIONS MUST BE ANSWERED —FAILURE To ‘DO oo WILL DELAY PB oe 
No_29_ Local Union No Sete eh = ay : oa ~~ Da 4 Be, 


aesF First - 


cry None faa oAe 


- — =legdunicr 
me — Street ond Number ee = Cor 


a June ewe al 1897 Age_ 60 
- Month a == = Year 


| age must be attached to this application. Naturalization ‘and immigration records, marriage records, se or charch 
cds birth, passports, census records, military records, or any other similar type of documentary evidence should be 
nitte: 


=F | 


f Father Dasa ox Hanes Place of Birth Nave Hil, Tenn. 


- ™\ First. 


- on Dues e on! ve eee ed je me oes - 


of Mother. - Jose nine Nicely. Place nA Birth “Nave HIM, Tenne 
- (Mhaiden) Lest 


Lon Wile, if it hd 2 Haynes Age. 


First pesaies : 


maou ever filed application for other benefits rae this Fund before? ~ “Yes Oo “No s 


state benefits applicd for —— none — ~ I have worked ii in the mine 47 


{retirement __Noy._1955 Reason ic REE oat oft. pee 


working, give name of coal company —___O% Wot. Honkings 

| 

aur required 20 years of service you have lost ‘three cai or more’ from work durihg any year as 2 

of an accident in the coal industry for which you: received Workmen’s Compensation, attach a copy 
east 


ee 


Name of Child... MLO ate = 
First ae nih . fica Det “Year” 


Name of Child.......... = — Ss {oc et Date of Birth— elie ees SS 
. 415-53) <>» ae Seno age ae es itch Dae Year 


WHEN HILLED Oi PLEASE SEND YELLOW AND WHITE COPIES TO. UM. WA. “DISTRICT OFFICE 


10 


snes = SS BAL OYMENT RECORD: 


~ List separately year-by-year in the space provided below all employment in the coal industry for the pa 

years. Start with your first employment in the coal industry in this period and list all employers up to and 

ing the last. Your employment for each year must be listed on 2 separate line. If you had more than one ¢ 

‘during any year list the period of employment with each on a separate line. Include any period of service 
‘orces. : 


eae Ste itd 


Location of Coal Company 


Zz 
| Le] iarer 
ar 


DOUCLAR, 
Tousen 


GELE. 
Win. 
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INSTRUCTIONS. Gover . Ac PROOF. OF. YOUR. EMPLOYMENT " jne 1937, "ARE ‘Eweiosed, 
Som ets sees (See tho ‘enclosed Form 14P) - z . 


"If you claim service in the Armed Forces attach a copy of your Discharge. | 
CERTIFICATION BY APPLICANT | 


meperson, who knowingly end) willfully falsifies any records or makes any false Peneasentations or state- 
Mir withholds any information in order to secure for himself or for any other person a Fund benefit, shall 
und; and-in any case where payment has been made as a 


'd from receiving any benefits from the F 
such false statements or omission of such information, the recipient of benefits will be required to 


¢ the Fund i in the amount received from the Fund, 


is adel by mark (X) two wit- : . ‘ 
0 Benuemcnegeomiions must sito.) - Apenets 55 sone | ox 
v Sco : = i m= . 
X erly dat he stenrts made by me In is eaten 


(Witness) are troc and correct. | 


” - > . ‘egeaCATE OF DISTRICT. NO. 


Ss 
ecrtily that applicant is a member in good standing of the United Mine Workers of America, 


mE day of. wsZ LLL Z, LILLE 
Ge Any, District Signature 


ANT: APPLICANT MUST ett OUT AND SIGN BOTH COPIES - st He roles ON THE: FOLLOWING SHEET! 


= m6) hie oe 
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UNITED MINE WORKERS OF AMERICA 


WELFARE AND RETIREMENT FUND Geel. a9so9 
907 FIFTEENTH STREET, NORTHWEST a . : 
WASHINGTON 5, D. C. Name HAYNES, Jares Odra 


District No. 9 


Local Union No. 


Authovization of Pemsion 


The application of __Je=es5 Pera Eoynsg 
Address lejeorion, Lontucie 
is hereby approved. The first payment is for the month of _ 


DATE: 12/30/57 CUE ay 


Jisrs nit, Pension Benefits 


NOTICE TO PENSIONER: 
This pension is subject to suspension at any time by the Trustees for any reason stated in the rules and reg-, 


_ lations heretofore adopted by the Trustees, and shall be subject to termination at any time by the Trustees, 
for any matter, cause or thing, of which they shall be the sole judges and without assignment of reason therefor. 


Form t-P (Revised 6-25-57) oM{ez3> FXHTRIT $ 


January 19, 1960 


Mr. Jones Odra Haynes 
LeJunior ae s 


Kentucky : : : 
ae File No. 89509 
Local Union 65))5 - 


Dear Mr. Haynes: 


Information recently received in the Fund iniicates that you | 
-were employed as a Mine Foremen at the P. Ve. & K. Coal Company 
-fron 1935 to 198. Therefore, it will be necessary that you 
submit another statement from this company showing your exact 
god classifications during each year of your erploynent. 

It will also be necessary that you submit statezents fron the | 
Clover Fork Coal Company, Dixie Darby Co2l Company, Cornett- 

Lewis Coal Company, and the Harlen Wallins Coal Corporation 
showing the type of work you performed during each year of 
your employment. If these staterents cannot be obtained, then 

4¢ will be necessary for you to submit a detailed eccount of | 
your exact duties while employed with each of these coal companies. 


Your prompt attention to this matter will be appreciated. 
ae Sincerely yours, 


ee 


Donald L. MeFarlend, Supervisor 
Review Unit, Pension Benefits 
DLMJARirs 
ec: District 19 


EXHIBIT 4 


UNITED AINE WORKERS OF AMERILA 
WELFARE AND RETIREMENT FUND 
907 FIFTEENTH STREET, NORTHWEST 
WASHINGTON 5, D. ¢. 


File No. 02509 


Pia heak 3 


; Name FAIS, Joces Cara 


District No. 9 


Local Union No. 


Ga 


TERMINATION OF PENSION 


The pension of 


Kido = lescauics 


is hereby terminated. 


° 
with ba 


in escomems EGrer 


tho imeseely-er Ey mateo 


ts 


* 


sist 


pect 
“be : 


tereats fo<ag ety 
scien OF 49 omtiss 4 


“ 


fn kia 2; = “Be 
eotiees a Geers of ciz 
@ithin the quetiziss 
trek inf era LceJcre 
emplozed 23 2 sestion 
and fron tomer 2328 
ETAT is t rf 
cere Carat 
Ler 227 AS tere2ie 
evriz 
wethin in Y ests 
ine ctaveriie’ ¢ 
Fay 273 Wihe 


aed 
s 


fer 


to 


oa-nt~ 


s 
ACCO 


com 


5 wpe 3 


In view cc 
cr aor rete 
fron weskving 2 
pees Z ety 
cart of ie UPL Week zr 
TES 3953 tern Se 
be =ott exmenica era G 


verse, 
eh ne 


Sno 
sete) 


Ce aay 
(Ar, Pt 


LAST PAD! 


6/29/29 


Lie 373 
Form: 12-P (Rev. 6-25-57) <a> 


t) 


DATE: 


“Ne 
el 


39 any Anterat ee | aa exer to 
permed im PeCCRVENS =y 


<4 o me fe ? 

ectica for pensicn ct 
ik tedares ork 

ed 


Tyee DET vor! 
wi areyee : 


forer:cn fru J 
Teoma bss 
seizic2d, ris 
Ate erceGhicd teverd rse 
sinerecta 2 
4) Le t-o7, 


écb in the ccsl 


tre felee atetcras 
std in ozJeur ais geet i 
3 bene 


Jexco Kea Raynes 


1g Rentvoy 


< 7 
Tut Some 


Pama 
sauce < 


ony falco 2 


ay nn 

ations any poxoos 
wee 2 ay 5 

pati wevotetions cP 


ceoure 2 


X- 


sies tus the Sol 
27 


x 2222 


ewe Sse 


benctit e 
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2 pons a2 
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6 


% 
uw 


¢ 
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od ct & PORK VIN “=. mCi g 

corvins: to CVACORS ney tn £53 

waxy 29235 
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ae ro desing the pericais 2 nea 
tics, tho elt: atehity SS Onts 
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were 


Naty OS 
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. 
see 


. ey 
met 


power’ 
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? ant 
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vv 
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wietely prior to - 


ofsS ey ness 
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Review Unit, Pension Benefits 


thik jets Lo 
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“i Sthyettieet Looting of tho Roard of Trustcas of tho Uaietcd Lic Usziozs 2 
sp4eg Uolfore & Ratirccoat Peod of 1959, Sonuary 23, 265%. oat 


RESOUTION NO. 30 


“HETEAS, the United Mine “orkers of America Welfare ard 
Petirenent Fim2 of 1950 has for one of its purpses the reyment of 
pensions to 4:. ividual members of the Wmited Mino Workers of Arerteay 


“end to employees of the cont operetors sigrator, to the ‘National 
Pituminos Goal wage. Agreement of yore (nereine “ter referred to es tha 


"1950 Acreament”) other thor those oxenpted fre the 1050 Agreexent; 


‘and 


YERGAS, the Trustees desire to avthorize the continustion 
of pension pymonts of ON HINMAET Ooi LARS ("10%,00) per month to pen- 


sioners whose anplications “ave mervetorore bern toproved by the Trustees 


‘of this Fund, or ty Trustees cf tha 1947 Fund, «nd to adopt reqiations 


to govern the payment of pensinns haranfter; 

NOU THEREFORE PE IT SECCIVED, that the PS rector be and! is 
hereby authorized to continus mynant ~f ONE: RINDRED 5 “ARS ($100.00) 
- per aenth to pensioners whosc apn} iss tians hove reretofare deen “ppreved 
by the Trustens of this Fini, oF ty the Trustesa of the 1917 Find, in 
full foren and effect, sutiect tc ™racrarhs Ti" and Ty of the repulations 


hereinafter provitng, and stat) -be eitieet ta scencnent, revoeention and 


”, 


roviston at *he diseraticn of the Trustees. 
BE IT PURTHER FESCINED, that effective sonuary 2, 1963 the 
following reculations shal] yovern the payment of pensions of United 


Mine Workers of America, and *o employers of the coal oyeratora simatory 
: : ; : 


to tho 1069 Agreement other thea these exonpted from said Azreement, and 


16 
ehall be subfect to amera@nent, revecention end revision at the diserotion 
of the Trustees. 
I. SLIGIAILITY 
An ‘applicant shall be sligible Sor a penston,-{f he nas: 


the exe ef sixty [60) vears or over at 

of his acrliention for porsion. 
Cexploted tventy (20) ycaro sarvico in tho eral 
industry in tho Uaited States, its porcosute=3 c? 


territories, or the Davinion of Caneda withga tho ° 


teenty-fivo (25) yeer poricd iracdiately proocding 


bie cralication for poncins; © year of exrvieo 
being cas for watch ths applicant bos: 
1. ¥orkcd in & job olacoifict in eny Fatiorl 
Coal Vage kgroenent for on czployes in tho 
Coal Induetry. 
RentercA aorvics oo en ecployes of tho |. 
Mhitet Mino Worker of koories fs tho 
Coal Indestry axt 49 not ctigible for 
ponsser under the ihited Mino Workers 
Arowion rention or rotiraast plop. 
Served fn ths ztlitary eorvico of tho 
United Sisten in nay war or m2tional 
CQOTE MILT o 
C. Rotired froz cr cose) work In tho Bitwitrous Coal 
Imtustry efter lay 22, 19:6, folloving a poried c? 
rogular c=yiryuent in the C ol Industry irncdiatoly 
* preceding May 29, 2946; provides thet if ho had rotizod 
frea or ceased vorking tn tho Bitunrircun Ceal Imlustyy 


prior to lay 29, 1916, ba onall ds cligible for a 
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ponoion caly upen tha convletion of tventy (20) yearo 


rervico in tae Sitmetccus Conk Jrdustry, end roots | 


tho othar requirement: of 12 retbiltty 2B contasnod in 
Paragresas A 2-4 Bend ite sub-cootions, cabsoqucent 
to Yay 26, 1245- 
II. PROG? CF ELIGIBILOY 
A. Agoe j 
1. Wherever possible tho ago of epplicen’, 
vill bo verified by tho Social Sceurity7 
Afniniotrat’ lon rcecemine 
Applicant chall bo raqvizcd to cvintt 
docxmentary erldenca of froiative velco to 
eornarst hia ago in eassa vhsre tho Scsinl 
Seen Adninictration Teoorde do not verity 
hfs ago ao stated cx tho applicxtion for 
poncilene 


B. Sorvics 


1. The following shall bs cocmed sstisfactory 


proof of service for the peried or periods 
covered theroin: ; 37 
a. Certification by a Teenl Unicn or 
“by Tocal Untens, or by Districts of 
the rte tod Ming Nerkera of Azorica 
that an applicant oervod in tho Coal 
Invustry. 
Statenents by persons who hava 
perneval knowledge of applicant's 
service in: tho Ceal Industry. 
Certified copy or photostatic copy 


of dtechargs frea a brench of ths 
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Defause Mepertrant of tha United 
States or etatezonta fren tho 
acpropriats branch of the Defenco 
@epartnent. 

Ary other yooot requasted by, ao 
satisfactory tc, the Fmd. 

C. Tks Mevon of provicg sligibility stall be on tio 
applicant, and the proof cutaitted shall bo 
eccepiedle to the Find. 

III, FPaYrMenrs 
A. Conoral 
Feysexts to poasionsro tii te ao folleus: 
i. Firct mycent sini bo for the first ronth 
rfter exthoricstion of poncion. - 
st poyort elell bo for the menth in 


sr dioa. 


Payzento chall bo payable on tho first cay 
x 


‘of exch conth at ponusonarts lant addooss 
of rowrd. 

Srapemecicn - 

Ko payment ensall bo rato for any tenth in which 

ponsioncr: . 

1. Does not roside within tho contincatal 
lindits of tho United Stateo, ite torritoric3 
or porseesionc, er tho Deainien of Cenciice 
Parfcras conpanzated cervicos for an enployc? 
4n the coal tazustry or recaives incod, 
rovenc, «xrluzent, proceeds, gift or rotura. 
frou the Coal Inivstry eltnor dircetly or 


SrAlractly. 


“~ 
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: leh 
3, Poile to continuo to meot requiresents of 


‘ oligibility. 

Iv. FAISE STATEMENTS 
Any peroon vho Fnewingly ari, willfelly falsifies ong 
records or raked any false a or statexeato GG 
withholds any infersation in o- -der to secure 4 purpica go> 

 pimaolf or for any ovhor peresr ar to continve to rocoivo a 

pension from the Feed for hiasel’ om Tor any othor peroon rrall 
be barrod fren receiving eny benefits fron tho Funds; avid in oxy 
cavo vhore payme:t has taea mito co a reoult of mich ricropreccat= 
etions or cissions the individusl involved will bs roquircd to 
roeinburcs tho Find in the azom* ho recefvod fro tho Ful. 

BE IT. FURTHER RESCLVED, that the Directer is horoby. authertcod ord 


ddrocted to activate this Resolution in accordance vith its torn erd 


conditions end ip enpewored to do-all things, to porforn all ne coociry 


" . gets, ard to require the sulc4oaion of ovidenco in ordor to effootento th 


purpes?s of thio Ropolutica. 


RESGLLTION HO. Al 


DE IT RESCLYED, that Paragraphs I and II of osolution 3 oo 20, 


was S amended by Resolutions No. 3], bs 32 and No. 40 be and they are. 


‘: ‘icreby auended to read as follows: 


oi °. i, | ELIGIBILTIY « 


“an applicant shall be cligible for ponsior inh he has: 


“* & 
8. Completed twenty (20) -years SeeviCel in the | 
‘" Coal Industry in the United States, its pose 
sessions or territories, or the Dominion of % 


Canada within the thirty (30) years’ period 


inmediately preceding his spplicerrce for ” 
Pansies a year.of service being one for 
. which the apptacant has: 

a: Yorked in a job classified fn any 
National Coal Mage Agreement for 
an eaployer in the Coal Industry’. 
for a minimum of one-half the 
average number of days that the 

mines in the county or reese 
which he worked were active, which- 
ever is the Teasers provided that 
where less than one-half the average 
number of days were worked, credit 


for service shall be given to the 


‘nearest one-fourth year. 
~_e 


netired from or ceased work in the Bituninous | 
Yoal Industry after - ay 20, 1946, oe 
regular employzent in a classified job‘and was 


regularly eaployed in 2 classificd job in the 


? 


Coal Industry iuziediately preceding say 29," ~ 


1946; provided that if he had retired fro: or 


‘ ceused working in the Bitwainous Coal Industry & 


prior to Siay 29, 1946, lic shall. be eligible 

{Lor a pension only upon the conpiction of 
twenty (20) years’ service in the Bitwainous 
Coal Industry, and tects tne other requirenents 
‘of eligibility as contuined in Paragrapiis A 

and B itereof und its subsections, subsequent 


. 


to cay 20, 1946, 


bal 
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SEVENTY-EIGHTH MEETING OF THE BOARD OF TRUSTEES OF THE UNITED noe 
WORKERS OF AMERICA WELFARE AND RETIREMENT FUND OF 1950, JANUARY 4, 1965 


RESOLUTION NO. 63 


I. ELIGIBILITY 
A. An applicant who subsequent to February 1, 1965, 
permanently ceases work in the bituminous coal 
industry as a2 employce of an employer signatory 
to the National Bituminous Coal Wage Agreement of 
1950, as amended, shall be eligible for a senstony 


if he has: 


2. Completed twenty (20) years’ service in the 
coal industry in the United States, as 


described in paragraph II A hereof. 


a 


II. DEFINITLONS 


a 


A. A year of service. 


1. A year of service, as required in paragraphs IA2 


and 1B 2 is one during which an applicant: 

(a) Worked as- an employee in a job classified 
in the then existing coal wage Agreement for 
an employer in the coal industry and received 
mages in an amount equal to the product of © 
one-half the average number of days the mines 
in the bituminous coal industry in the United 
States were active, times the daily base rate - 
paid in the bituminous coal industry. provided 


that if he earned less than the minimum amount 


required for a full year's service, credit for 
service shall be given to the nearest one-fourth 
year; provided further that he was not a par- 
ticipant in, nor in any way connected with the 
operation or manayement of a coal mine or coal 
operation, and was not the recipient of income, 
revenue, emolument, proceeds, gitt or return 
from the operation or management of a coal mine 


| or -cosl operation either directly or indirectly. 


see 


> ) 


an Joint Wage Agreezacnt * 


- 


- EFFECTIVE APRIL J, 1911, TO LARCH 3i).1913 
os te : ne Se Re ee 
3°? Ee ECUTED IN THE CIT¥ OF WASHINGTON, D. C., UND 19, 321: 


a . 


eials an 
eee 


‘APPALACHIAN AGREBMGNT * 1 fe 
ies _ Washington, D. C. 
- - eee ; 

an EXEMPTIONS UNDER THIS CONTRACT : 
‘The term Mine Worker as used in this Agreement shall not include mine foremen, assistant’ mine 
foremen, fire bosses, or bosses in charge of any ciasses of labor inside or outside of the mine, or coal 
inspectors or weighbosses, watchmen, clerks, or members of the executive, supervisory, sales and technical 

forces of the Operators. 


'. National Bituminous Coal Wage Agreement 
eee ae EFFECTIVE APRIL 1, 1915 
-* EXECUTED IN THE CITY OF WASHINGTON, D. C., APRIL 11, 1935 


THIS AGREEMENT, made this 11th day of April, 1945, between the Coal Operators and Associa- 

tions signatory hereto, represented in the National Bituminous Coal Wage Conference, parties of the 

’. first part, and the United Mine Workers of America, partics of the second part, covering all of th? 

bituminous coal mines of the United States represented in said Conference, amends and supplements 

-4all agreements as herein provided. This Agreement carries forward and preserves the terms and 

conditions contained in all Joint Wage Agreements effective April 1, 1941, to March 31, 1943, the Sup- 

“plemental Agreement providing for the Six-Day Workwcck, and all of the various District Agreements 

executed between the United Mine Workers of America and the various coal associations and coul com- 

. panies (based upon the aforesaid basic agreement) as they existed on March 31, 1943, and as amended 
- and supplemented by the Agreement herein sct out. 

see 


——— 


NATIONAL BITUINCUS WAGH AGREEMENT 
| 


EFFECTIVE MAY 29, 1946, DURING THE FORIOD OF GOVERNENT OPERATION OF HINES 
EXSCUIED AT THE WEITD HOUSE, WASHINGTON, D. C., MAY 29, 1926 
| 


-AGREEMENT 


* 21, 1946, 11 F.R. 5593), and the United Mine Workers 
the period of Government possession the terms and con 
in respect to all mines in Government possession which 1 
1946, subject to the National Bituminous Coal Wage Agrecnont, tea } 
1945. 


1. Provisions of National Bituminous Coal tage Agreexent Preserved 


Extept as emended and supplemented herein, this Agreement carries fo 
end preserves’ the terms and conditions contained in ali joint wags: 
effective April 1, 1941, ‘through March 32, 1943, the supplemental 
providing for the six (6) day work week, and all the various district 
ments exceuted botveen the United Mine Workers and the various Coal és 
Sons and Coal Companies (based upon the aforesaid tasic agraczent)) cs 
existed on March 31, 1943, and the National Bitwainous Coo], Wage fzreeuot, 
Catcd April 11, 1945. : 


eee, oem es ated At ewrere 


11. Supervisors 


With respect to questions affecting the employment end tergeining STAT 


of forcmon, supervisors, technical end Clerical workers exployed in the bite 
wus mining industry, the Coal Mines Administrator will de guided ty the Gecic 
sons and procedure laid dowm by the National Labor Relations Board. | 


De | 


> 


24 
at_.ous Coal Wage Ag. semont of 127 


EFFECTIVE JULY 1, 1917, TO JUNE 30, 1918 


EXECUTED AT WASHINGTON, D. C., JULY 8, 1947 ° 


THIS AGREEMENT.-made this 7th Gay of July, 1947, by and between the coal operators und usso- 
ciations signatory hereto hervinafter referred to as Operators, parties ot the ‘first part, and the Inter- 
national Union, United Mine Workers of America, hereinafter referred: to as Mine Workers, on behalf 
of each member thereof, party of the second part, covering all of the bituminous coal mines owned or 
operated by said first parties, amends, modifies and supplements previous agreements as herein provided. 
This Agreement (subject to the amendments, moditications and supplements as hereinafter provided) 
carries forward and preserves the terms and corditions of the Appalachian Joint Wage Agreement 
"(dated Sune 19, 1941), effective April 1, 1941, to March 31, 1945, the Supplemental Six-Day Work Week 
Agreement, the National Bituminous Coal Wage Agreement (dated April 11, 1945), effective April 1, 
1945, and all the various District Agreements executed between the United Mine Workers of America 
and the various Operators and Coal ‘Associations (based upon the aforesaid basic agreements) as they 
existed on March 31, 1946, subject to the terms and conditions of this Agreement and as amended, 
modified and supplemented by this Agreement as herein set out. ’ 


WITNESSETH: It is agreed that this contract is for the exclusive joint use and benefit of the con- 
tracting parties, as defined and set forth in this Agreement. It is agreed that the United Mine Workers 
of America is recognized herein as the exclusive bargaining agency representing the employees of the 
parties of the first part. It is further agrecé that as a condition of employment all employees shz!l ke, 
or become, members of the United Mine Workers of Amcrica, except in those exempted classifications of 
employment as hereinafter provided in this Agreement. This provision docs not change the rules or 
practices of the industry pertaining to management. The Mine Workers intend no intrusion upon the 
rights of management as heretofore practiced and understood. It is the intent and purpose of the par- 
ties hereto that this Agreement will promote and improve industrial and economic relationship in the 
bituminous coal industry and to set forth herein the basic agreements covering rates-of pay, hours of 
work and conditions of employment to be observed between the parties, and shall cover the employment 
of persons employed in the bituminous coal mines covered by this Agreement during such time as such 
persons are able and willing to work. 


EXES2TIONS UNDEF THIS AGREEMENT 


It is the intention of this Agreement to reserve to management and except from this Agreement an 
adequate force of supervisory employees to effectively conduct the safe and efficient operation of the 
mines and at the same time, to provide against the abuse of such exemptions by excepting more such cm- 
ployees than are reasonably required for that purpose. 

Coal Inspectors and Weigh Bosses at mines where mien are paid by the ton, Watchmen, Clerks, Engi- - 
neering and Technical forces of the Operator, working at or from a District or local mine office, are 
exempted from this Agreement. ; 

_AlLother employees working in or about the mines shall be included in this Agreement except essen- 
tial supervjsors in fect such as: Mine Foremen, Assistant Mine Foremen who, in the usual performance 
of their Cuties, may make examinations for gas as prescribed by law, and such other supervisors us are 
in charge of any class of labor inside or outside of the mines and who perform no production work. 

The Union will not seek to organize or ask recognition for such excepted supervisory employees cur- " 
ing the lif> of this contract. ~ , 

The Orerators shall not use this provision to exempt from the provisions of this Agreement as supor- 
visors, more men than are necessary for the safe and efficient operation of the mine, taking into consid- 
eration the area covered by the workings, roof conditions, drainage conditions, explosion hazards, and 
the ability of supervisors, due to thickness of the seam, to make the essential number of visits to the 
worxing faces as required by law and safety regulations. ; 

Disputes arising under this section shall be referred to a Joint Board of Review consisting of two 
reprecentatives of the Union and two representatives of the Operators whose decision shall be final and 
bincing on the partics. . ; cok 
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' National Bituminous Goal Wage Agreement of 1850 


EFFECTIVE MARCH 5, 1950, TO JUNE 30,1952, 
EXECUTED AT WASHINGTON, D. C., MARCH 5, 1950 


: 

THIS AGREEMENT, made this 5th day of March, 1950, by and between the coal operators and 
associations signatory hereto hereinafter referred to as Operators, parties of the first part, and the 
International Union, United Mine Workers of America, hereinafter referred to as Mine Workers, on 
behalf of each member thereof, party of the second part, covering all of the bituminous coal mines owned 
or operated by said first parties, amends, modifies and supplements previous agreements as herein pro- 
vided. This Agreement (subject to the amendments, modifications and supplements as hereinafter pro- 
vided) carries forward and preserves the terms and conditions of the Appalachian Joint Wage Agree- 
ment (dated June 19, 1941) effective April 1, 1941, to March 31, 1943, the Supplemental Six Day Work 
Week Agreement, the National Bituminous Coal Wage Agreement (dated April 11, 1945) effective April 
1, 1945, and all the various District Agreements executed between the United Mine Workers of America 
and the various Operators and Coal Associations (based upon the aforesaid basic agreements) as they 
existed on March 31, 1946, subject to the terms and conditions of this Agreement and as amended, mod- 


ified and supplemented by this Agreement as herein set out. : 


_ WITNESSETH: It is agreed that this contract is for the exclusive joint use and benefit of the con- 
tracting parties, as defined and set forth in this Agreement. It is agreed that the United Mine Work- 
ers of America is recognized herein as the exclusive bargaining agency representing the employees of 
the parties of the first part. It is further agreed that as a condition of employment all employees shall 
be, or become, members of the United Mine Workers of America, to the extent and in the manner per- ~ 
mitted by law, except in those exempted classifications of employment as hereinafter provided in this 
agreement. ‘his provision does not change the rules or practices of the industry pertaining to man- 
agement. The Mine Workers intend no intrusion upon the rights of management as heretofore prac- 
ticed and understood. It is the intent and purpose of the parties hereto that this agreement will pro- 
mote and improve industrial and economic relationship in the bituminous coal industry and to set forth 
herein the basic agreements covering rates of pay, hours of work and conditions of employment to be 
observed between the parties, and shall cover the employment of persons employed in the bituminous 
coal mines covered by this Agreement. ; : ee 

EXEMPTIONS UNDER THIS AGREEMENT 
It is the intention of this Agreement to reserve to management and except from this Agreement an 
adequate force of supervisory employees to effectively conduct the safe and efficient operation of the 
mines and at the same time, to provide against the abuse of such exemptions by| excepting more such 
employees than are reasonably required for that purpose. . s 


Coal Inspectors and Weigh Bosses at mines where men are paid by the ton, Watchmen, Clerks, En- 
gineering and Technical forces of the operator, working at or from a District or local mine office, are 
exempt from this agreement. 


All other employees working in or about the mines shall be included in this Agreement except essen- 
tial supervisors in fact such as: Mine Foremen, Assistant Mine Foremen who, in the usual performance 
of their duties, may make examinations for gas as prescribed by law, and such other supervisors as are 
in charge of any class of labor inside or outside of the mines and who perform no production work. 


The Union will not seek to organize or ask recognition for such excepted Supervisor employees 
during the life of this contract. 


The Operators shall not use this provision to exempt from the provisions of this Agreement as 
supervisors, more men than are necessary for the safe and efficient operation of the mine, taking into 


ee 
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| UNITED MINE WORKERS OF AMERICA 
WELFARE AND RETIREMENT FUND OF 1950 


A. It is hereby stipulated and agreed by the contracting parties hereto that there is hereby created 
a Fund to be designated and known as the “United Mine Workers of America Welfare and Retire- 
ment Fund of 1950.” During the life of this Agreement, there shall be paid into such Fund by each 
operator signatory hereto the sum of thirty cents (30c) per ton of two thousand (2,000) pounds 
on each ton of coal produced for use or for sale. Such Fund shall have its place of business in Wash- 
ington, District of Columbia, and it shall be operated by a Board of Trustees, one of whom shall 
be appointed as a representative of the Employers, one of whom shall. be appointed as a respresent- 
ative of the United Mine Workers of America and one of whom shall be a neutral party, selected by 
the other two. In the event of resignation, death, inability or unwillingness to serve of the Trustee 
appointed by the Operators or the Trustee appointed by the United Mine Workers of America, the 
Operators shall appoint the successor of the Trustee originally appointed by them and the United 
Mine Workers of America shall appoint the successor of the Trustee originally appointed by it. 


The Operators signatory hereto do hereby appoint Charles A. Owen, of New York City, as their 
representative on said Board of Trustees. The United.Mine Workers of America do hereby appoint 
John L.-Lewis, of Washington, D. C., as its representative on said Board of Trustees. It is further 
stipulated and agreed by the joint contracting parties that Josephine Roche, of Denver, Colorado is 
appointed as the neutral Trustee. Said three Trustees so named and designated shall constitute the 
Board of Trustees to administer the Fund herein created. ; : 


In the event of a deadlock on the designation or agréement as to any future neutral Trustee, an 
impartial umpire shall ‘be selected either by agreement of the two Trustees, representatives of the 
contracting parties hereto, or by petition by either of the contracting parties hereto to the United 
States District Court for the District of Columbia for the appointment of such an impartial um- 
pire, all as made and provided in Section 302 (c) of the “Labor-Management Relations Act, 1947.” 

It is agreed by the contracting parties hereto that the Trustees herein provided for shall serve 
for the duration of this contract and as long thereafter as the proper continuation and administra- 
tion of said trust shall require. : 


It is agreed that this Fund is an irrevocable trust created pursuant to Section 302 (c) of the 
“Labor-Management Relations Act, 1947,” and shall endure as long as the purposes for its creation 
shall exist. Said purposes shall be to make payments from principal or income or both, of (1) bene- 
fits to employees of said Operators, their families and dependents for medical or hospital care, pen- 
sions on retirement or death of employees, compensation for injuries or illness resulting from oc- 
cupational activity or insurance to provide any of the foregoing, or life insurance, disability and sick- 
ness insurance or accident insurance; (2) benefits with respect to wage loss not otherwise compensated for 
at all or adequately by tax supported agencies created by federal or State law; (3) benefits on account 
of sickness, temporary disability, permanent disability, death or retirement; (4) benefits for any and 
all other purposes which may be specified, provided for or permitted in Section 302 (c) of the “Labor- 
Management Relations’ Act, 1947,” as agreed upon from time to time by the Trustees including the 
making of any or all of the foregoing benefits applicable to the individual members of the United 
Mine Workers of America and their families and dependents, and to employees of the Operators 
other than those exempted from this Agreement; and (5) benefits for all other related welfare pur- 
poses as may be determined by the Trustees within the scope of the provisions of the aforesaid 
“Labor-Management Relations Act, 1947.” Subject to the stated purposes of this Fund, the Trustees 
shall have full authority, within the terms and provisions of the “Labor-Management Relations Act, 
1947,” and other applicable law, with respect to questions of coverage and eligibility, priorities among 
classes of benefits, amounts of benefits, methods of providing or arranging for provisions for bene- 
fits, investment of trust funds, and all other related matters. 


The aforesaid Trustees shall designate a portion (which may be changed from time to time) of 
the payments herein provided, based upon proper actuarial computations, as a separate fund to be 
administered by the said Trustees herein described and to be used for providing for pensions or 
annuities for the members of the United Mine Workers of America or their families or dependents * 
and such other persoris as may be properly included as beneficiaries thereunder. 
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La It is further agreed that the detailed basis upon which payments from the Fund will be made 
shall be resolved in writing by the aforesaid Trustees at their initial meeting, or at the earliest 
practicable date that may by them thereafter be agreed upon. 


Title to all the moneys paid into and or due and owing said Fund shall be vested in and remain 
exclusively in the Trustees of the Fund, and it is the intention of the parties hereto that said Fund 
shall constitute an irrevocable trust and that no benefits or moneys payable from this Fund shall 
be subject in any manner to anticipation, alienation, sale, transfer, assignment, pledge, encumbrance 
or charge, and any attempt so to anticipate, alienate, sell, transfer, assign, pledge, encumber or 
charge the same shall be void. The moneys to be paid into said Fund shall not constitute or be 
deemed wages due to the individual mine worker, nor shall said moneys in any manner be liable for 
or subject to the debts, contracts, liabilities or torts of the parties entitled to such money, i.e., the 
beneficiaries of said Trust under the terms of this Agreement. 


; The obligation to make payments to the “United Mine Workers of America Welfare and Retirement 
Fund of 1950” under this contract shall become effective on March 6, 1950, and the first actual pay- 

ments are to be made on April 10, 1950, and thereafter continuously on the 10th day of each succeed- 

ing calendar month covering the production of all coal for use or sale during the preceding month. - 


It is stipulated and agreed by the contracting parties hereto that the Trustee designated by the 
United Mine Workers of America shall be the Chairman of the Trustees of the Fund provided for in 
this Agreement. | ; 
and each of them, to keep said payments due 

and to furnish to the United Mine Work- 

wing the full amount 


-or operated by the said 

payable to “United Mine 

delivered or mailed to the office of said Fund located 

or as otherwise designated by the Trustees. 

It is stipulated and agreed by the contracting parties hereto that an annual audit of the Fund here- 
inabove described shall be made by competent authorities to be designated by the Trustees of said Fund... 
A statement of the results of such audit shall be made available for inspection of interested persons at 
the principal office of the Trust Fund and at such other places as, may be designated by the Trustees. 


sums 

it shall be deemed a violation of this Agreement 

be sold, leased, sub-leased, assigned, or otherwise disposed 
hereunder. ; 


Action which may be required hereunder by the Operators for the appointment of a successor Trus- 
tee representing them, or which may be required in connection with any other ‘matter hereunder, may 
be taken by those Operators who at the time are parties hereto, and authorization, approval, or ratifi- 
cation of Operators representing fifty-one percent (519%) or more of the coal produced for use or sale 
during the calendar year previous to that in which the action is taken shall be sufficient and shall bind 
all Operators. . 


_ "B. It is hereby stipulated and agreed by the contracting parties with respect to the Fund created 
by the National- Bituminous Coal Wage Agreement of 1947: | 


(1) The Operators signatory hereto agree to make payments into said Fund on or before March 
15, 1950, on account of all coal produced for use or sale up to and including | March 6, 1950, with 
respect to which payment has not heretofore been made, such payments to be on the basis hereto- 
fore made by said Operators under the National Bituminous.Coal Wage Agreement of 1947 and the 
National Bituminous Coal Wage Agreement of 1948, whichever is applicable. | 

(2) The Operators signatory hereto hereby renounce and forever release any and all claim to 


or interest in payments made into the said.1947 fund. | 


28 


($) The Trustees appointed pursuant to this Agreement are hereby authorized and directed to 
accept into the new trust fund hereby created and to devote for the purposes hereinabove specified 
and enumerated, any and all trust funds remaining unexpended or unobligated in said 1947 trust 
fund. . 
(4) The parties hereto agree that the best interest of the beneficiaries of said trust fund would 

be served by having all unexpended or unobligated funds therein transferred as above provided, and 

agree that the Trustees thereof should transfer such funds to the new trust fund created by this 

Agreement. Sos 

C. It is stipulated, understood and agreed by the contracting parties hereto that the present prac- 
tices with respect to wage deductions and their use for provision of medical, hospital and related serv- 
ices shall continue during the terms of this contract or until such earlier date or dates as may be agreed 
upon by the United Mine Workers of America and any Operator signatory hereto. : 

D. It is the intent and purpose of the contracting parties hereto that full cooperation shall by each 
of them be given to each other, the Trustees named under this Section and to all affected Mine Workers 
to the eventual coordination and development of policies and working agreements necessary or advisable 
for the effective operation of this Fund. 


see 


[Caption Omitted in Printing] 
STIPULATION 


Now come the plaintiff and the defendants, by their 


respective attorneys, and hereby stipulate and agree to the 
following issues involved in the trial of the above-captioned 
x 


case, and to the facts and documents contained herein: 


(1) The sole issue to be determined’ in the trial of 


this case is as follows: 


Did the Truste2es act in bad faith, arbitrarily or 
capriciously in terminating plaintiff's pension on August 19, 
1960, which pension was previously authorized on December 30, 
1957, on the grounds that he was employed as a section foremsn 
from January 1935 to April 1938 end from October 1938 to December 
1948, and therefore, did not meet the Trustees requirements of 
twenty (20) years classified employment in the coal industry 
within the qualifying thirty (30) year period and regular em- 
ployment in a classified job in the coal industry immediately 
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prior to May 29, 1946, as required by Resolution No. 30, as 


amended by Resolution No. 41. 

(2) The above Resolution No.. 30, 25 amended by 
Resolution No. 4) governing eligibility for Fund pension bene- — 
fits, was adopted by the Trustees on January 27, 1955. A copy 
of Resolution No. 30, as amended by Resolution No. 41, is 


attached hereto and made a part hereof as Exhibit 1. 
| 


"' (3) The applicable eligibility requirement of 
Resolution No. 30, as amended by Resolution No. 41, 4s as follows: 


An applicant shall be eligible for 
pension if he has: 


* - * % 


B, Completed twenty (20) years' 
service in the Coal Industry in the. 
United States, its possessions or 
territories, or the Dominion of | 
Canada within the thirty (30) years" 
period immediately preceding his 
application for pension; a year of 
service being one for which the 
applicant has: 


1. Worked in a job classified. 
in any National Coal Wage 
Agreement for an employer in 
the Coal Industry for a min- 
Smum of one-half the average 
number of.days that the mines 
in the county or state in which | 
he worked were active, whichever | 
4s the lesser; provided that 
where less than one-half the 
average number of days were 
. worked, credit for service 
shall be given to the nearest 
one-fourth year. 


* * * 
. Retired from or ceased work in 


the Bituminous Coal Industry after 
May 28, 1946, following regular em- 
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ployment in a classified job and was 
| regularly employed in a classified 
job in the Coal Industry immediately 
| preceding May 29, 1946; provided that 
| ££ he had retired from or ceased 
i working in the Bituminous Coal 
Industry prior to May 29, 1946, he 
shall be eligible for a pension only 
upon the completion of twenty (20) 
years’ service in the Bituminous Coal 
| Industry, end meets the other re- 
. quirements of-eligibility as contained 
in Paragraphs A and B hereof and its 
| SoCo Ones subsequent to May 28, 
4. e 


(4) James O. Haynes filed an application dated 
July 20, 1957 which was received on July 25, 1957, Exhibit 2, 


A reproduction of his application is attached hereto and made 


a part hereof. 


(5) Plaintiff's application for pension was approved 
and authorization of pension was transmitted to plaintiff on 
December 30, 1957 authorizing first pcyment for the month of 

- January 1958. A oe of the authorization of pension form 
dated December 30, 1957, Exhibit 3, is attached hereto and made 


a part hereof. 
“XN 


(6) Plaintiff's pension was terminated on August 19, 
1960, after the Trustees determined that, in their opinion, the 
Plaintiff's application for a pension contained substantial mis- 
statements and that, in their opinion, Plaintiff had not in fact 
met the requirements of eligibility for a pension. The Trustees' 
action was based upon their determination that Plaintiff had 


been employed as a section foreman from January 1935 to April 1938 


and from October 1938 to December 1948, and that this employment 


was not “classified.” As a result, the Trusteez concluded that 
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‘Plaintiff had not met the requirement that he have been regularly 
employed in a classified job in the coal industry for at least 
twenty years out of the thirty years preceding his pension ap- 
plication, and that he have been employee in a classified jebd in 
the coal industry immediately prior to May 29, 1946. The 
pertinent Resolutions are No. 30 as amended by No. al. A copy 

of the termination of pension form dated August 19, 1960, Exhibit 


6, is attached hereto and made a part here9z. 


(7) Since plaintiff began this action, the Fund, by 
agreement of counsel, has again reviewed the Fund's file con- 
cerning the plaintiff's ‘pension application, including all facts 
and documents originally ‘submitted by or on behalf of plaintiff 
in support of his pension application, es well as those facts 
and documents submitted by plaintiff's counsel, or discovered 
by the Fund, including deposition testimony of David Beeler, 
James E. Holland, Buck Young, and J. Springer Robinson, fas well 
as Mr. Robinson's deposition taken on July 14, 1966 in the case 
of James P. Alred:v. Lewis et al. U.S.D.Coy D.C. C. A. No. 1679-65 
after this action was- filed, and particularly those docunents 
pertinent to the question stated in paragraph (1) of this 


Stipulation, which are hereinafter described: 


(a) Plaintiff's pension application, 


dated July 20, 1957, Exhibit 2. 


(b) Plaintiff's authorization of 
pension, dated December 30, 1957, 
Exhibit 3. 
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(c) Letter of January 19, 1960 to 
plaintiff advising him of the infor- 
metion received by the Fund thet he 
“vas a foreman from 1935 to 1948, 


Exhibit 4. 


-.(d) Field investigation conducted by: 
the Fund in June 1960, Exhibit 5. 


(e) Termination of pension notices 


dated August 19, 1960, Exhibit 6. 


(f) Letter dated October 17, 1960 
from Plaintiff enclosing copies of 
Affidavits and written statements 


perteining to his employment from 


1935 to 1948. (Includes (12) state- 


ments) Exhibit 7. 


(g). Letter.dated January 7, 1961 
from Plaintiff enclosing additional 
affidavits from three former mine 


foremen, Exhibit 8. 


(h) Letter dated February 19, 1967 
from Plaintiff submitting additional 
statements supporting his application, 


Exhibit 9. 


(4) Depositions t2ken on October 4, 
1967 of David Beeler, James E. Holland, 
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Buck Young, end J. Springer Robinson, 
the original filed with this Court, 
Exhibit 10. 


(8) Plaintiff, through his counsel, has eon icomplecess, 
advised of the Fund’s review of factual evidence, set forth in 
paragraph (7) hereof, and the Fund's conclusions end position 
with respect to the reasons for continuing denial of Plaintiff's 
pension application, as indicated by the question stated in 
paragraph (1)-of this Stipulation. | 

(9) The pay statements received by Plaintiff for the 
years 1933 to 1955 Baye been submitted to the Trustees and were 
considered by them in reaching their. decision to terminate 


Plaintiff's a These stotenents show that: 


(a) While working for the PVK Coal 
"Company, Plaintiff was paid on an 
hourly basis. | 


(b) From and after the date that 
; the PVK Coal Company's employees 
were organized by the Union in 1938, 
| the hourly wage paid Plaintiff by 
that company was the wage specified 


‘for a trackman in the Union contract 


in effect at the time the wages were 


paid. 


(c) The PVK Coal Company paid 
Plaintiff the same vacation pay 
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‘and other fringe benefits which 
they paid employees who were covered 


by the contract. 


(a) Until August 1947, Plaintiff 
did not have Union dues checked out 


of his pay. 


The originals of the statements may be submitted to 


the Court by either party for the Court's exemination. 


(10) The National Bituminous Coal Wege Agreement of 
1950, containing the trust indenture, is attached hereto as 


Exhibit 11. 


(11) The Appalachian Joint Wage Agreement Effective 
April 1, 1941 to March 31, 1943 is attached hereto as Exhibit 12. 


(12). The Mational Bituminous Coal Wage Agreement 


Effective April 1, 1945 is attached hereto es Exhibit 13. 


(13) The National Bituminous Wage Agreement Effective 
May 29, 1946 is attached hereto as Exhibit 14. : 


(14) The National Bituminous Coal Wage Agreement of 
1947 Effective July 1, 1947 to June 30, 1948 is attached hereto 
as Exhibit 15. 


(15) The National Bituminous Coal Wage Agreement of 
1948 Effective July 1, 1948 to June 30, 1949 is attached hereto 
‘as Exhibit 16. 
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(16) Fund Pension Resolution No. 63 is attached hereto 


as Exhibit 17. 


(17) This Stipulation and the Exhibits and documents 
. | s 
referred to therein constitute an agreed Statement of Facts of 
the parties, upon which arguments of counsel may be based, and 
the Court can determine the question involved as stated in 
paragraph (1) of this Stipulation. | 
; Se Z 
a LI fe ag ' i 
Lo ca YELLE : 4 A Lp 
Landis, Cohen & Singman arold H. Bacon 
1910 Sunderland Place, N. W. - 907: Fifteenth Street, N. W. 


Washington, D. C. 20035 Washington, D. C. 20005 
Attorneys for Plaintiff Attorneys for Defendants 
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- Palmyra, Indiana 
August 30, 1960 . 
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To Whom It May Concern: | 

This is to ere ey that James 0, Haynes while under my 
employment at the PV & K Coal Company at Lejuntor, Kentucky 
did the following numerous jobs: track, wire, timber and 
bradish work. : : 


(Signea) Clarence Petrey - 
- * RECEIVES 

State of Indiana, Harrison County, ss: - gor 201960 

Before me, the undersigned, a. Notary Public in and pERSION 

said County, this 30th day of August, 1960, persone iy 

‘appeared Clarence Petrey and acknowledge the execution of 

the foregoing instrument. | 


Witness my Hand and official seal. 


Elsie M, Walter | Notary 
Public 


My. commission expires April. 7, 1962. 
(SEAL) 


Evarts, Kye 
R 1, Box 147 


To Whom it Fay Concern: 
I Joe ‘Bownan worked at >.E. K . Coal Company ‘ mines 
‘fron hl to 7. I have tmown Jim Haynes for 23 years. I 
don't know of him ever being a boes at P.Ve Ke that I ever 
-knew of. He hung sire bonded track - general shift work - - 


Done all kinds Cees work along that line. 


= ss (gignea) - Soo Bowman “pete” 


c f° Hear 
“State of Ky. ne of Harlan gor 20160 


Feiide “Lewis Middleton, Notary Publi¢é do hereby certify 
PENSION 

that ‘Joe Bowman personally sppearec vefore me this day Z 

: end acknowledged the due execution ‘of the foregoing instrument. 


Ee ~ Witness my hand ane official seal, this 6 day of Sept.» 1960. 


“Je Lewis Hsadleton Notary Public 
: My commission e xpires July 17, 1961. 


_ (SEAL) : 


To Whom this May- Concern: ; 
oat knowed Mr. James 0. Haynes for 18 yeers. ‘Z worked. 
‘with him for four years at P. Ve & K. He laid track and 
was a pump mean and a bradish man and.all other gin! works 
there was to do. I don't know of him bossing at any time. 
(Signed). Willard Sizenore 
: + High Splint, Ky. 
Box 75 rs 
State of Ky. County of Harlan. 

SEA J. Lewis Middleton Notary Public, do hereby certity 
thet Wiltard Sizemore, personally appeared before me ee 
day, and acknowledged the cue execution of the foregoing | 
instrument. Witness my hend and official seal, this 6 day 

of Sept. 1960. i — ~ See 
(Signed) J. Lewis Kiddileton se Notary Publ 


My comnission Expires July 17, 1961. | 


(SEAL) 


Jake Leach 
Route 1 
Fairborn, Ohio 
-August 25, 1960 


fo Whan It May Concern: 


, 


wits is to certify that I Jake Leach worked for P. VRECEIVED 


 & B Coal Company at Lejunior, Ky., as general mine forggre 01960 ‘ 
and superintendent for about 10 years. And during that PENSION 

time I hired James 0. Haynes asa laborer to do different . 
jobs such a trackman-bradish-siine ‘repairman or pumps or 
whatever was termed as Labor. He was not hired for a mine 
foreman at no time nor aid he hire or fire men. I would say 

-he worked 10 years or better for me at the mines at PeVe & Ke 


Coal Co. Lejunior, Ky. 


(Signed) Se Leach 


1 
Beton » Ohio 


“State of Ohio ) 
County of Clark ). 
Subscribed and sworn to ‘before me this 25th day of 
Ausut, 1960. | 7 
_ Ruth W. Beard 


otary 
Clark oes r ohio 


My Coomission Expires November 25, 1960. 
(SEAL) | 


sects 1960 


To “hom It Hay Concern: | a = 
I have worked with James Be Haynes at P.V. & Ke 
Coal Company and he done work as wire man, bond man, track 
man and other labor and was not no boss, I have known him 
; since 19)1. | | 


; (Signea) Joe Beker 
3% LeJunior, Ky. 


‘state of Ky. County of Harlan 
OCT 2 01960 


I, J. Lewis Middleton, Notary Public do hereby certify 
. that Joe Baker personally appeared before me this aay and PENStuit 
“acknowledged the due execution of the foregoing Instrument. 


Witness my hand and official seal, this 6 day of opie. 1960. 


- J. Lewis Middleton Notary Public 


My Sooiteeton ene see July q, 1961. 


' (SEAL) 


"sept. h, 1960 

%p Whom it Nay Concern: . Aig eat ; 

I, Robert Johnson do certify ‘that James 0. Haynes did not 
boss at P.V.K. Opal Co. ‘I worked there fron the middle of 
thirty five to the last part of thirty six and I have lived 
close by him for Pears and I do know that he layed track and 
hung wire and also run a moter extra. He was what you call 
-a handy man around the mines. He done a little of everything 
“bat I never knew hin to boss any. 


(Signed) | Robert D. Johnson RECEIVED” 
ooo Sila Es : ‘OCT 2.01960 


State of Ky. County of Harlan aS PENSION, 
I, J. Lewis Middleton, Notary Public, do hereby certify 
“that Robert D. Johnson personally appeared before me this dey 
and acknowledged the due execution of the foregoing instrument. 
Witness my hand and official seal, this 6 day of Dept. 1960. 


J. Lewis Middleton Notary Public 


MY commission expires July 17, 1961. 
(SEAL) 


9/5/1960 
Box 3h Ky. | 

To Whom it May Concern: . : 

‘I Blaine Junior Sergent I have known Hr. James 0. Haynes. 
‘and his family for 25 years. Ana I worked with him at P.V. & K.- 
Coql Company. Me and him worked together on gathering motor. We 
worked on track together. We. layed pipe line. We mucked track 
and I do know that he has never been a boss.at P.V. & K Coal Co. 
and I have known other places in mines, me and hin has worked 
at and he was just a miner like myself and I know he has belonged 


“to the U.M.W. of A. 


ie |” RECEIVED 
(Signed) Blaine Junior Sergepty spiceg 


Box 3h, Verca, Ky. 

gtaterof Ky. County of Harlan - a - PENSION. 

I, J. Lewis Iiddleton, Notary Public do hereby certify 
ee Blaine Junior Sergent personally appearec before me this . 
day and acknowledged the due execution of the foregoing In- 
strument. Witness my hand and official seal, this © aay of 
September, 1960. 

‘J. Lewis Middleton Notary Public 

My commission expires July 17, 1961.. 

(SEAL) 


1 9-5-69 
Lejunior, Ky. 


~ 


To Whom It May Concern: 

This to certify that James 0. Haynes has never been a 
boss at P.V. K. Coal Company. J have layed track: and hung wire , 
with him and I have known him for 20 or 25 years. We got paid. 
fost alike. He done different kind of work around as all of 


us men did. 


(Signed) Rufus Sargent 
: LeJunior, Ky. 


State of Ky. County of Harlan 

I, J. Lewis Middleton, Notary Public co hereby certify 
that Rufus Sargent personally appeared before me this day and 
acknonledged the due execution of the foregoing instrument. 


Witness my hand and official seal, this 6day of Sept., 1960. 


J. Lewis Middleton Notary Public 
My commission expires July 17, 1961. 


(SEAL) 


“Sept. 5, 1960 


To Whom It Mey Concern: 

‘I worked with James Haynes at P.V. & Ke Coal Company 
and he never was a’boss. -He worked as a wire man and | different : 
jobs. But he never was & boss. I have known hin and worked with 


“him for eight years at P.V.&K.. He was always a laboring mane 


(Signed) Noah Baker 
_ High Splint, Ky. 


State of Ky. County of. Harlan : age = : BERS TYE : 
I, J. Lewis Middleton, Notary Public do hereby certifygcr 2 01960 

that Noah Baker personally appeared | before me this dey and PENSION . : 

acknowledged the due execution of the foregoing. instrument. 


Witness my hand and official seal, this 6 day of Serve 1960. 


S . Ja Lewis wiadleton Notary Public 
My Comission opines July 17, 196 
(SEAL) 


8-26-60 
; ; Cinti. Ohio 
fo Whom It May Concern: 
I have known oe 0, Haynes for the past 20 wears and to 
=y knowledge he has been a mine worker all those yearse 
fhe jobs he has held in and around the mines have been 
track man, pumper, bradish man, loader, and general miner. TI 
have never known him to be & foreman or supervisor or superin- 
tendent. se Cate os, sae noe 
As I have worked with him myself I have known him to be a 
good and honest man and worker ‘one who belonged to the 
United Mine Workers of America. Believed in the rights of the 


working man and Union as well. 


Sincerely 
John Shockley 
103 E 13St 


BECFIVED 
Cincinnati 10, Ohio 


oct 2.01960 
PENSIUi 
To Whom It May Concern : 

I have known James Haynes for 25 years end have worked 
with him or 5 years at different times and he layed track 


and hung wire and bradished and pumped and timbered. I was 
a coal loader at the same mines and do Imow that he did 


- do this kind of work. I know he didn't supervise no men. 


pereived 
ger 2.01980 | 


(Signed) Otis Gilbert, LeJunt 
Box 9 ; as 


eee a 


o} 
4 


sees is to ‘certify I have known James 0. Haynes since 
1935. I worked at P.V.K. Coal Co. with him. Jake Leach was 
_the mine foreman and Haynes only layed tracky. pumped and ols. 
‘and ends around the mines. He never was a boss. . a ee 
Pa «80 a wi : : 
we? (Signed) James.A. Vaughn > 
: : Le juniors) Kentucky. 
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Ie years Cin 
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ER eeeogT 
The affiant, Geeneo Kilgore, says that he is ke 
years of age and that he now resides at § 23. GR 0 Mat ( Wa 
Romance Lem : ar 


Affient further says that he was employed as “Mine Foreman i 
for the P. V. & K. Coal Company, Lejunior, Kentucky, from 19ee - 
to 19 Vaan and while he was so employed James Haynes worked 
for the P. V. & K. Coal Company under this affiant. That at no 
time while the said James Haynes was working under this affiant 
for the P. ¥. & K, Coal Company did he work as a Section Foreman 

“or any vind of a forenan. 
Affiant further says that when he began vorking as hine 
' Foreman for the P. V. & K, Coal Company, Janes Haynes was then 
“working for that company and when this affiant left the employ- 
4g ment of the P. v. & K, Coal Company the said James Haynes was 
still working tor that company. While this affiant was working 
- as Mine Poreman for the 2. V. & K. Coal Company Janes Haynes 
worked for that company at track marks bradish ss 
to pumps and general shift work. 


subscribed end sworn to before me py BASLE: Kilgore this 


preasy of Perotrctin/ __» 1960. ae 7) 
} Ce, hohe 


-4, 


My commission Expires on the Ia day of Zz 


63 
- RECEIVE 


. The affiant, Clarence peers says ‘that he is bf years Aya ios 
= of age and resides now at Palmyra, Ind., and that he was ee 
formerly employed as Mine Foreman for the P.Ve & Ke Coat Company 
at Lejunior. , : ; 
Affiant says that he was employed by the P, ve & K. Coal . 
Company from 19 LF to 19 YA» and while he was so employed 
James 0. Haynes worked under him for the P, ¥, & K. Coal Company 
but at no time while this affiant was working for the P, Ve. & Ke 
Coal Company did the said James 0, Haynes work for that company: , 
at a Section F ‘oreman or any kind of formman. is 
_ Affiabb further aays that while the Ss James 0. Haynes 
- was working under him, he ‘the said Haynes era rack work, wire werk, 


Affiant further says that the said James 0, ive was 
working for the P, Vv. & K. Coal Company when this affiant 
began working for that company as Mine *oreman and he » the said 


. Haynes, was still working there when this affiant left the 


Ras Cc? Kick WW Gs Sf 
Subscribed and sworn to berors me by Charence Petrey, | this 


the day of (70 1960. 


f 


employment of that company. 


pire fac Lraltuz:* 
Notary Public 


| My commission expires on the 14 day of Nes 


19. 1,5 £2 %. 


o" Bonk veo fase 
érbthe smocked Soup news don, the ‘ 
atone ox 


Babul Godoy ee 


wert) : 2 * nile trees 


he My Commission Expires Sopt. 14,1969 ; 


Sei — 


: “ ™:, 


CDI Pom ‘ SS Wee ne 
fas an | : ue 4 
Lip fo i 
aay fale 
Gilnlug le 


August 18, 1966 =< 


7 I, Charlie Brod , was Recording Secretnyy = 
of the Local Union at Vestal Bemett's mine 
located at Gano, Harlan County, Kentucky and 
James O, Haynes paid his U.M.WeAe dues and was 
ry member in good standing. This was in the year 
i933 or 1934 when we received our charter and he 
raid’ dues until 1955 when he went to work at 


> Vsé K. Coel Company, LeJunior, xy. 


witness; 
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-: WHOM IT MAY CONCERN’ August 18, 19w | 
: | 
- We, the undersigned, were members of the Local 
Union at P,V.& K. Sail Company at Lejunior, Harlan 
County, Kentucky, when James 0, Haynes tried to | 
- :join and was denied membership. - 7 
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S “August 18, 1966 A 


. I mow that Jans 0. "Haynes aivenntod! a 
to join the v. MWA. at P. Vv. & K, Coal Company 1o- 
casted at Legunior, Harlan County, Kentucky. 
i, Bm dley Doan, was president of 
_ the. bocal Union at the time he attempted to join: “in 


* 194 and was refused menbersh ip, = 7 Sa 
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UNITED MLYE WORKERS OF AMERICA 
WELFARE AND RETIREMENT FUND 
: - 907 FIFTEENTH STREET, NORTHWEST 
WASHINGTON. D.C. 20005 
WELLY K. HOPKINS ee 


WOUNSEL TO THE TRUSTEES 


August 29, 1967 


Orlin Livdahl, Esquire 

Landis, Cchen and Singman™ 

1910 Sunderland Place, N. “. 

Washington, D. C. 20036. 

Re: Jemes GO. Haynes v. Lewis et 
Civil Action Ko. 746-67 


Dear Mr. Livdahl: 


This: will confirm your telephone conversation with 
Mr. McFedden of my staff in which he requasted you submi+ 
the names of eny witneccas whose depocitions you would like 
to teke, on behalf of the Plaintiff in the abov> matter, so 
such witnesses could be included jointly in a motion to take 
oral deoosition:. Since James Springer Robinson of Harlan, 
Kentucky is ths only witness you are interested in taking, 
we have includ-d hic name in the Notion To Take Oral Deno- 
sitions, and we will attempt te obtain service on him 2t the 
same time service is obtained on witnesses for tho Defendants. 

: 

For your information, we have just bean advised © 
that the dats, Sept-mber 26, 1967, at $:CO a.m. at Harlan, 
Kentucky, hac heen verified for the takine of these | 
devositions. . 


_ Very truly yours, 


Welly K. Honkins 
WKH: JMcFs: jc 


EXHIBIT 17a 


DEPOSITION OF DAVID BEELF? 7 
by Mr. McFadden: 
12. ~ And do you know James O. Haynes, the plaintiff in this cas 
fron Lejunior, Kentucky? 
Yes, I do. 
Did he work at PV&K in the period that you were there? 
_ Yes. | 
14. , And could you tell me what type of work he performed? 
A. All that I saw hiz do was walk around with a_ little rod a 
that long and punching the top, he went into all the places. 
15. Who was your section foreman at that tine? 


A. He was supposed to be he said, and I believe he was the 


- except : 
section foreman and he was the only man we ever saw,/about once a 


-month, the cain mine foreman there, he came in about once a nonth. 


Who was he? 
well, there were two or three of them there while I was” 
Can you name thea? 
Well, Jack Braytield was one of them, Ernest Kilgore and» 
Nels Petrey I believe was the last *man that was there. 
, 18. And could you tell me who the section ‘foreman was on the « 
" other rs or on the other section of the mine? 4 
Ae well, the mmber 2 side they shut it down and nas me + 
‘over to ‘number 1 side. 
_ And who worked on the number 2 peace 


< 
well, Mr. Haynes is the on man I know that was section for 


~\ was there any other section foremen in that ‘mine? 
Not that I know of. Now Mr. Hill, Til Hill was on the Pe 


side until they shut it down and then he quit. 


5 led 


CROSS EXAMINATION BY 
h JULIAN H. SINGMAN 


Mr. Beeler, what gid Mr. Haynes do as section foreman? 

Well, he “just went around and examined the places. 

Examined the places? 

Yes, the working places, you know, I was ali over the- mines 
there laying track, probably laying track or doing aoanttifas like that. 

Was he laying track? 

No sir. 

Did he ever hang wire or run wire? 

No, I done that nyself. 

Do you know if he nossa S : od 

on my section now, that is ail I know about, I don't know 
about the other sections. 
6. You don't know what he did on the other sections? 

No. . | 


Did he ever tell you where to work or what places to work 
Now, he never did tell me nothing like that because I 
a always knew my job. - | | 
He never gave you any instructions about your work? 
No sir, not me. | 
Did he keep your time records? 
I can't tell you ‘about that, I don't know. 
Did he ever pay you? 


No. 
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Do you know if he ever did any hiring or firing? 


Don't know about that. 


Did anyone else in. the company ever tell you that he was 


No. 

But you say he did? 

No, he never told ne, but... 

How did you know he was foreman? 

Well, a man is supposed to be a foreman walking around 

doing anything. 3 

15. Well, did you assume that he was foreman because he fas no 
_ Working or he seemed to be inspecting or did he tell you or did sets 


- 


elise tell you? 
No, nobody told me. 
But you assuned that he was a foreman? 
That is right. 
What made you, think he was a foreman? 
Well, that is what I would call him, I don't know what he 


would call himself, I would call him a foreman. 


DEPOSITION OF JAMES E. HOLLAND + ** 


Mr. McFadden: 
re Yes six, mmber 1 and mimber 2 and I. T. Hill was the boss | 


-10- 
over me over in the 2 side and I worked him down and they put me on y 
1 side, part of my section. oe 
9. Who was section ceramnt on the 1 side? 
A. Well, I didn't have any, only Jake Leach was the boss and . 


Jim Haynes they said was a boss but he tells me he wasn't and he y 
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| 
worked with me on the motor and he laid track and all such as that and 


poe 


I don't know what to say about that. He never bossed ne I mean. 
N 
10. Mr. Holland, do you recall signing a statement back am June 
w of 1960 pertaining to Mr. Haynes‘ employment? 


” 


A. How now? 


+ il. _ Do you recall signing an affidavit back in June of 1960 for 


the, pertaining to Mr. Haynes' employment? 


Yes six I remember signing that there. 
nee 


This is defendant's exhibit 2, certification of e=ployment 

a of James-O0. Haynes, File Number 89509, PV&K Coal Company. To Whom it 
* May Concern: I, James E. Holland, worked for the PV&K coal Company 

* as a motorman and coupler from July or August 1940 until the mine 

closed in late '48 or early 1949. I worked on both the munber 1 and. 
r number 2 side of the mine. JI recall that James Haynes: was section 
- foreman of the number 1 side of the mine when I started there and he 
7 was still performing the same job of section foreman when I left. 
* Signature, James E. Holland. Date, 6/16/60, Address, Lejunior, 
£ Kentucky, Date of Birth, 2/12/12, witnesses: Leo P. Vicini and Fred 


Hefferly. 


i 
a i 


Ae Like I told you there, that they all had an argument that 
« he was a boss but he didn't boss me, now that fellow I didn't know 

what he :wrote but I told him they was having trouble that he was a 
» face boss but he did not boss me. = ; 


Is this your signature? 


Yes sir, this is my signature. 


xe * 


CROSS EXAMINATION BY 
JULIAN He SINGAN 


> Mr. Holland, What kind of work did Mr. Haynes do? 

‘A. Well, he would go in of the morning and he would start the 
pomp and fix it so I could start the men on my section and he would- 

hang wire when they needed it and... | | i 

"2. Excuse me, I an having a little trouble hearing you. Here 
is one thing about it, all I knew is that they had that trouble and 
as I tried to explain to the man in ‘60 he paid dues just like I did 


and he worked on the motor with me when my buddy was off and he would 


get tized and! I would let him run it and I would couple and we cleahe 


up places for the men so they could go to work, you know, have places 
ready for them, so the men got to saying he was a face boss and they 
were arguing that when I went there in 1940 and they didn't want hin 
to come to our local union and that is what I tried to explain to t ; 
man, I Gidn't know what he wrote, and so he never bossed me, he workd 
‘with me as a man and asa brother and I never seen anything wrong o 

or about him, and the boss would tell me to do something and him and 
that would mean that we had to go and do it, and so when he would cer 
through they would send him an hour pefore quitting time to come thrg 
them pillars and get the clean-up and they called him a face boss be 

cause he marked the places that they give the machine men and that ig 
ali I know about it. buat 
-13- 5. - You mean he would take messages for Mr. Robinson? 


A. "Yeah, he would go in and tell them to not be loading no rd 


“ * 
or what Mr. Robinson said, he would be out there picking up pipe that 
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needed threading and just whatever he would tell us to do, you know, 


Mm. us shift men we had to do it, there wasn’t but two motors, a notor on 


each side and my section went down and they put some of the section. 


wover on number 1 you see, and ‘that is the only thing I know about him, - 
* he didn't boss me and I never seen him bossing nobody only just telling 
, them what Mr. Robinson said about not loading so much rock, well, they 


"would tell me to tell them to not load so much rock. 


\ *** * 


4-8. Do you know if Mr. Haynes ever kept your time records? 
~Ae He didn't keep mine. I. T. Hill kept my time all the time 
~ because he was on, after we worked partly out there be would come over 


» there and check and he kept my time all the time, I... aia 


w xk & 


“21. What made you and the other men think he Was face boss, was it 
| Just because he marked these places? . 
A. That is ‘what they say, the way I took it because they gave 
= ” nim an hour Oe to go through these places, the machine men Wouldn't 
know where to aan up if they didn't have the places mmbored, you - 
7 know, and he would mark them they way he cut then, then pillars, you 
> know, and they called hin ~ face boss is all I know and they didn't: 


want him to come to our hall and they had a disturbance up there, you 


DEPOSITION OF BUCK YOUNG 
6 18. Mr. McFadden: 

Do you know James 0, Haynes? 
A. Yes sir. . 


4 
11. 


Did he work at PV&K Coal Company during the period that 


you worked there, from '44 until '49? 


A. Yes sir, he was there. 


76 
; And could mot tell me what type of work he did? 
Well, I hate to ge against hin, but he was’ a cut boss. 
-17- 13. - Could you tell we if he was a section foreman on the number 
1 side of PVSK Coal Company at that time? ; 
No, be was on the 2 side. 
On the number 2 side? 


Yes sir. 
zs 


Were you a member of the local union at, that had jurisdict: 
at -PVEX during this period? _ i . ee 

No, I don’t know the mmber. 

Were you a member of the local union? 

Yes sir. 


Were section forenen permitted to join that local union at . 


that tine? 5 oa 
A. They joined just a little while after that, just ‘before the 


shot: down. 


22.6 - And when you started there were the section foremen membe 
of the union? . r 
Ae P | don't eckone 

23. _ was Mr. Haynes a member of the union? 


“Ae I don't xeckon. 


24. Do you recall when he did become a member 


Ae what? 


25. Do you recall when 


7 


TT) 
It was about '46 I think. 
-. "46? 
Or '47 or something along there. 
Either in '46 or 147? 
Yes. 


CROSS EXAMINATION BY 
, JULIAN H. SINGMAN 


Mr. voonane do you remember what kind of ork Mr. Haynes did? 
Well, he was, he looked over the mines, took care of the nus- 
ber 2 side, I have to tell you the truth about it, about all I know, 


Did he ever lay track? 


j [3 2 
He laid a-little sometimes. If he had two or three track 


men over there, Mr. Beeler laid track and a fellow named Nobe Stewart 


w 


laid track. , 
3. Did Mx. Haynes lay track too? 
He might have helped them a little. 
pid he runt Lwire? 
I think he “had Lage I don't know about that, he never did hang 
none in ny place that I know of. . | A 
Ss. Did you ever see him do anything Oe besides lay track? 7 
He helped timber a little bit, he said he didn't, but he alway 
‘carried the time book and measured the yardage every half, at the end 
of every Nedea cose a. | 
What do you mean he was a cut boss? What does that mean? 
That means to take care of the section, the mine foreman . 2 


stayed outside and he stayed inside and took care of the sections and 
| < ie 
tested the places every, two or three times a day. 
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what did he test them with? 


Well, he would just come around and see how your timber wa 


see if there bad top. 
8. . pid he ever tell you that he was a section foreman? 
__No, he never did tell ne. 

Did anybody tell you. he was a section foreman? 

Yes, I heard a lot of then jens about him being a boss, he 
acted like a boss, of course, I have worked at other mines and ae 
the same work that he did. 

Did he ever tell you where to work? 

Yeah, yeah, he give me places. 

He did tell you where to work? 

Yes sir. 

And did he tell other people where to work? 

- 1 Aen *t know about that, whether he told them or not, they 


-20- always, the boss showed his authority when he come to my place. ra 


Did he ever hire anybody? 


No, the ss foreman done the hiring and he done the placa 


Did he ever fire anybody? 

XY don't know that. 

pid he keep time books? 

Yes sir. 

pid, do you know whether he got paid as a mine foreman? - 
No, I don't know that. 


Or as a section foreman? 


19 


No, I don't, I wouldn't say for sure. 


Do you remember: how much you got paid when you when you were 


track? a S i 
No sir, I don't, I don't remember how much they paid me. 
pid you get paid by the hour or by the week OF ++. 


I don't know whether they. paid hin by the hour or by the 


How about you, how did you get paid? 
I got paid by the ton. 
“ 21. By the ton? 
: A. . Yes sir. 
x* * 
DEPOSITION OF J. SPRINGER ROBINSON 
by Mr. Singman: 
4. ~~. Was Mx. James O. Haynes ever employed by that company to your 
knowledge? : 
Yes, he was. 
Do you know when he was employed by that conpany? 
No, not definitely. I would say he came there sometime in ; 
» the '30's, I wouldn't know. ‘ 
And how long did be stay? oP 


I think he stayed until the SES was closed down in '48. 
"Pretty close to that time anyhow, those are just, well it has been a 
5 long while ago. | 
2 Were you personally familiar with Mr.- Haynes? 
Oh yes, he lived in the camp and raised si of his fankty 
* there, his children. 


18. What duties did he perform at the mine? 
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A. "Well, he was-just sort of a general purpose man I guess. | 
If a motorman was off eny they assigned hin to run the motor or coup a: 
build braddish or lay pipe lines, hang wire, clean up falls and thingy 
like that. He was ‘just a, I guess handy man, I don't know as he had} 


any regular assigned occupation, just whatever he was assigned to ‘do 


19. Did he lay. track? 
-25- A. Yes, he laid track. 


20. Did he ever perform any foreman activities? 

A. I don't think he was a nine, I don't think he ie 
forenan's certificate. 

21. Did he ever act as ee forenan in your nine? 


Not, not as a section “foreman, shexe may have been tines 


~ mines as to where to go or what to do or something like that, but he 


was never enpowered with the power to employ or discharge or keep tim 


and he, I am most sure, he was always paid by the hour, he never was 


monthly paid employee. 
22. Were all foremen paid by the month? 
Ae Oh yes. 


And this included section foremen as well as general fore- 


I think section foremen were probably paid by the shift. 
But they were not paid by the hour? 
A. Well, I guess you would call it by the hour if they were Pi: 
by the shift. 7 


25.. * De you recall how much they were paid? 


3! 


A. No. The scales varied from time to time. I remember uring 


~ 


» especially '33 the scale was very very low and then before we closed 
ny it got pretty high to where we couldn’t continue to operate. 


io Were section foremen paid more than track pen? 


fF x** 


CROSS EXAMINATION BY 
~ JOSEPH T. McFADDEN 


Mr. Robinson, you are under oath now, are you not? 


Yes sir. 


Do you recall testifying under oath in another pension case 


_ which is pending in U. S. District Court: for the pistrict of Columbia, 
“namely, James P. A Alred Vv. United Mine Vorkers of America Welfare and 
Retirement Fund, a case in Civil Action Number 1679-65, back in July 
714, 1966? . : 
Ae -- Yes sir. | 
. 3 Isn't it true Mr. Robinson that in your testimony at that 
, time that you recalled James 0. Haynes as being a section foreman 
with PV&K Coal Company and that he was one of the several nanes that Ye 
, came to your mind immediately? 
. A. “Not as a foreman, no. 
I will repeat my question to you, or I will repeat a question 
“to you from that deposition Mr. Robinson and, specifically Page 455 
[ Question 26. Who was the section foremen during that time? Answer, 
* They changed quite frequently. The McReynolds. boys, ont: Haynes; ve cas 
the father and four or five sons Lomtoesy the father. question 32: 
* Other than Camille McReynolds who else can you recall? “Answers . Jim 


~ 


Haynes, I think he is still living up at Shields, and I think Richard 
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Christian, he was an electrician and later done some foreman work, tt 
* is about all -I can think of right now. Do you recall those answers? 
that is right, I said it. oe 
Then referring to your anster to question 26, specifically 
you did say that James Haynes was a section foreman at PV&K Coal coup 
eis you not? 
If that record shows it, I did. 
6. : Then, on Page 46 Mr. Robinson, the question was asked: Jit 
Haynes is at EN, Answer: I think he is at Lejunior or Shields 
the last time I heard. Question 44; Can you recall the specific ode 
pation of all the men who worked there during that, during that 29 E 
years? Answer: No six. Question 45: It is an “impossibility, isn 
that so? Answer: Yes. De you recall making those answers? 
; Yes. 


Mr. Robinson, can you tell us whether or not the coal cops 


A 


I believe it was, and they were destroyed after that- ree, There 


quite a pile of records during that period of time and we had an av 


lot of employees. 


tT] 


8. When would that be approxinately when the records were deg 


troyed? , : = z "% 
A. Letts see, we shut down in '48, I would say around 154 or, 
#55, something like that. I remember that I had them over here at - 


the Enterprise ose s<e ans we got so crowded that I asked somebody ang 


they said that if you neer then five years that was long enough. 
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Mr. Robinson, were you testifying in the previous case on 


All by memory. 
And in this case by menory? 
All by memory, I have no xecords. 
gen | I have one other question I would like to refer sofpese. prior 
" deposition. Page 46, I am sorry, it is Page 54, question 118: In 
connection with the rapid turn over of supervisors, to-wit, mine forenen, 
_ Section forenen, fire bosses, between the years 1919 and 1948 it is 
difficult for you tio determine or it would be fair to say that it is 
* " impossible for you to testify as to the specific period of tine that 
zany of your foremen, or section rorenene or-fire bosses were exployed 
“at this mine unless you had access to the records? Answer: That is txue. 
That is tre. cae 
And that is still true? 


“Yes site 


*RE-DIRECT EXAMINATION BY 
«JULIAN H. SINGNAN 


Mr Robinson, you have told us what you renenber about all. 
} your employees or the functions of all your amptovecse Do you enenber 
Mr. Haynes? Specifically? 
SoA. Oh yes, I xemember. practically all the men who lived in the 
7 "camp any period of time. We had what you might call a sub-standard 
‘.mine and a lot of partings in it and we had cuits a turn over in labor, 
bat the ones who lived in the camp any period of tine Tt think I. can 


——_ them pretty well. 
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2. se Do you remember specifically then Mr. Haynes' functions =e 
not those of a section foreman? 

A. Well, according to the. statement that he made I said he was, 
a section foreman, or stated he was a section foreman, but if you wah 
to aneaEecee a section foreman, he wasn't empowered to hire or firey * 
may have been, he mays follow out the instructions given to him by the 
mine forenan. a 


3. He was not an entnere 


fron No sir. 


4. And to your knowledge he had no mine foreman's certificate? 


Aw I never heard of him having a mine foreman's certificate, 
six. 
iss ; And you never gave him authority to hire and fire employeee 
, No sir. j | 
-Did you ever give him authority to keep time cards? 
~ No. rd - ~ 
Did you ever give him the authortiy to make his own judgnent 


as to testing the places or.instructing the men where to work or. how. 


ea 


to work? 
Ae - 1¢ is possible wher he was laying pipe and things like or 
that that when be went into a ee working place he would sound the 


top to see if it was aot eacaes most any good niner, that is the “~- 


first thing he will do before he will go to work, sound the top to 


gee whether it is sound, and I am sure if he found the top unsafe he- 


‘would instruct that man to get out for his own safety. 


- 


8. Did he have any authority to tell the men where to work? 
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The, I think the men were all assigned by the foreman as to 


iN what section of the mine to go to. =F 
; Not by Mr. Haynes? sae 
No. ‘ 
Did he have any power or authority from you or anyone else 
~« to snstruct the men on how to perform the work they vere doing? 
Well, I don't know, he was the. track man and a track man 
- usually had a helper or if he went into a man's place, a working place 
and the track wasn't laid properly or the wire wasn't mung properly 
, I imagine he called it to his attention, yes. : 


But to your aoomaae oe he had no general authority to instruct 


Oh noe 
Or ae over a section? 
oe According): to the statement I ‘made in the other case 
I uust have’ said that he was a section foreman according to that testi- 
pave _ I remember OSE ESS) the deposition that you took ‘from me in 
kK Mr. Srecnees office about a year ago, and if f. said he was. a section 
/ foreman, =. I will still back it up. 


Well, what do you see as the functions of a section fore- 
2 : | 
To follow instructions of the wine foreman. We didn't have 
a large mine and in these larger mines they will have section A, B, c, 
ox what ever they call then, and the mine foreman will ,designate a sub- 
ordinate, somebody, but those kind of men usually have to have their 


papexs, their mine foreman's SENT 
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A section foreman does? © 


A. - ¥ think so, particular if it is a dangerous or gasseous m} 


15. And you say it is the usual function of a section foreman 


ec 


to instruct the men and keep tine and hire and fire? 


[rar we Section forenen doesn't keep tine. 
What does the section foreman do? 


A.. - Just directs the wen, I mean he follows the instructions” 


_—s 


what the mine foreman tells him to do, if there is track to be laid 


wire to be hung or rock to be moved. I never knew, of course, we ha 


a smali mine, where a section foreman was ever employed to run “% mof 
or couple on a motor or anything like that. a 
17. . ‘Would a section foreman go the work himself like laying | 


Cleece ss Ae Yes. 


18. Hanging wire? 


A. Yes. 


19. Did he work right along with the men? 
Ae They usually had a helper hanging wize and laying pipe 


things like that, one man couldn't do it and they usually had a he 


20 But the section foreman did that kind of work as well at 


- 


being section foreman? 


A. That is right. 


~-34- RE-CROSS EXAMINATION BY 


OSEPH T. McFADDEN 


1. Isn't it true that Mr. Haynes perforned the duties that Yd 
just described of a section foreman in taking ordexs and checking* 


face and carrying out the orders of the foreman? 


A. - That is right. 


fT OF AGRISINT 


the agreement follows: 


sens detwsen “he Coc! 


= > 559° 
As See Slew, 


Ae 
a2. Tecnica, 


visozy Hmpleress of tz : 
dusisy. Diviston-c2 Diststss So, 

‘Mine Wozters of America Coorsinafter 
referred to 2s the Urto=), covers ior 
the period of Governmicat possession 
the terms and conciticnus of empleyz- 
mens’ in respecs to Vests Atines Nos. <, 
5 and 6, and tze Shan=copin Nuine of 
the Jones & Laughiin Steel Corpora- 
tion, Vesta-Shannopin Csocl Division, 
Pittsburgh, Penusyivazic. 

The term “supervisory employccs,” 
as usec in this agreement, means only 
those supervisors of production and 
maintenance employees of the Jones 
& naughin Steel Corporation, Vesta- 
Shannopin Co2l Division, as defined 
and deserbed in tne Decision and Di- 
rection of Elections of the National 
Labor Relations Board, dated March 
7, 1946 (17 LRR Man, 304], and tre 
*.Certifcation of Representatives and 
Order of said Eoard, dated fay 27, 
1946, in Case No, 6-R-11$1. The term 
“supervisory employees” may or may 
not include certai: persons to whom 
Jones & Laughlin Steel Corporction 
now ascribes the title “general assist- 
ant mine foremen”; and the matter of 
the inclusion or exctusion of such per- 
sons from the scope of this agreement 
shali depend upon the dccision of the 
National Labor Relations Board under 
such of its procedures as it may deem 
appropriate, after consultation with 
the Coai 
the Union, 


1, Existing Terms and Conditions of 
Employmeat Preserved 
Except as amended and supple- 
mented herein, this agreement carries 
forward and preserves the terms and 


- May 22, 


- employees, 


Mines Administrator and - 


COM ves Ol Calpswyinsit aor Supor= 


visory employees as they exisicd on 


acer 
aveu. \ 


2. Vaien Lscog=itien 
~ .With respect to secognition of! the 
Union 2s the solic and exclusive agency 
and representative of the supervisory 
ie Coal Stines Ldminis- 
trator will be guiced by tne Gecisions 
and Procedure Inid down by she Na- 
tonal Labor Relations Soard. 


3. Chsck-O2 . 
Tne Coal Mines Administrator: wili 
Girect the management-thas the | 
of supervisory cmpicyees, who | ore 
members of the Union, not exceecicg 
Two Dodars ($2.09) per mcenth, shall 
be checked of the wages of menibors 
of said organization (subject to! the 
consent of said members, the continu- 
ance of srid consent being at the! op- 
tion of said members but tke option 
may be exercised only on one month's 
written notice to the manasement 
and the Union) at the rate of Oxe 
Dollar ($1.09) per half month, ‘and 
shall bo remitted to the Secretary- 
Treasurer of the Union not later than 
the first anc sixteenth of each month; 
and that no other assessmenis shall 
be so chocked of excepts upon the 
Written authorization of the Interna- 
tional: Executive Board of the United 
Mine Workers of Amozica. | 
The Coal Mines Administrator also 
will diroct the management timt |ini- 
tiation fees of the Union, in sums' not 
to exceed One Dallar ($1.09) pe> mem- 
bor in any one pay pericd, shall (sub- 
ject-to the consen’ of such member) 
be dectuctcd and remitted to the finan- 
cial secretary of the Union, in ' the 
same manner cs dues deductions, Un- 
Ger no circumstances shall the ‘total 
initiation fee for any one man exceed 
Ten Dollars ($10.00). : } 


4. Discriminction 2né@ Coercion 


The Coal Mines Administrator ‘will 
use his good offices to the end that 
there shall be no discrimination, in- 
terference, restraint or coercion by 
management or any. of its agents 
against any supervisory employecs be- 
cause of mem ar appropriate 
union activitics, ' 
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aU ssaratah Vv 


Se = 


aay appeal 

perssory emp.ozecs, these supervisory 
employees EMpWzcs OD 2 Esp or shizt 
Sans cent ‘ 


Shall receive twonty-Gve couars 


pay o 


~ ($25) incresse in vacation pay- 


In accordance with and to the ex- 
tent consistent with existing practice 
wacation will, so faz os practicable, 
be granted at times most desired by 
the supervisory exaployees, proviced, 
that it does mot inter‘ere With the 
ordezly operation of tae mine. 


. -& Sesiozity 


employee who (2) 
the employ of the 
fails to resurn to 


.. Azy Sypervisory 
voluxtarily leaves 


(7) Gays after notice to co $0, OF 

fs discharged for 2 just cause, sholl 

lose kis seniocity sights. 

9. Chances in Clescificstion of Work 
with ind to the e~ 


lows of to state onc 
satety : 


9, Supervisors’ Loins Comamit.c> 


of =. *tesb! 
other applicable 


ops 
mcscures. 


agreement. 
10. Sctilemen’ of Dispuics 

Should differences arise between the 
supervisory employees and the mcn- 
agement as to the meaning and 2p- 
plication of the provisions of this 
agreement (including section 1, kere- 
of), taere shall be no suspension of 


or interference with work on account 
of such differences, but an earnest 
effort shall be mace to setuie sach 
diferences immediately: 

First: Between the aggrieved 
and 2 representative of the Coal 
Acministratiz. 


party 
By 


Second: Tarough Supervisors’ Mine 
Committee and a representative of the 
Coal Mines Administrater. 

Third: Through 2 representative of 
the Union and a representative of the 
Coal Mines Administrator. 

Fourth: By a board consisting of 
four members, two of whom skall be 
designatec by the supervisory em- 
ployees and two by 2 representative 
of the Coz! Mines Administrator. 

rota board fail to agree, the , 
matter shall be referred to an Umpire 
selected by the said board. Should 
the board be unable to agree upon the 
selection of an Umpirc, he shall be 
designated by the International Presi- 
dent of the Union and the Coal Mincs 
Administrator or his representative. 
Tne decision of the Umpire, in any 
event, shall be final. pal 


IL Discharge Cas=s 


arising under 

disputes provide 

charge cases, should 1% be deciced taat 
injustice bas been Gealt-the su- 


. News Develogme=ts in Lese Dantes 


epee vamrny. CANMIUYE, “ME SNA DC To 
anstated with or without batk pay 
in aceerdance with the settlement 
arrivec. at under the procedure pro- 
*wides in. “Sectic cn 10 of this 2greement, 
proviced, however, that such cases 
Shatl be takea up and disposed of 
oe five (5) age from the date 
Of discharge or as soon thereafter as 
possi ite. 
12. Wares 

Uxisting practice with respect to 
wages and hours ‘of supervisory em- 
ployees shall be continued in effect 
except that they shell receive an in- 


“\ grease of $1.25 for each full day 


worked, provided, however, that over- 

‘thas after 40 hours work per week 

shall be paid to the extent required 

by the Fair Labor Standards Act. . 
The wage provisions of this section 

ie the agreement shall be retroactive 
to May 22, 1946. 


13. Legal Riskts ‘of Management 
Preserved 

__ (a) This agreement, directions of 
the Coal Mines Administrator here- 
under or compliance therewith by the 
management, shall in no sense be 
viewed as = waiver by the affected 
coal company or the Union of such 
rights as may be possessed by them 
including the right to a final Judicial 
determination of the- rights of su- 
pervisors under the National Labor 
Relations Act, 

: (o) The Union agrees that, in ac- 
*. cordance with the procedure of the 
National Labor Relations Board, it 
will file as soon as practicable (but in 
no event later than 10 days after it 
receives a written notice from the Coal 
Mines Administrator to do so—which 
notice may be given so as to require 
the filing on or after August 25, 1946) 
a charge of refusal to bargain against 
Jones & Laughlin Steel Corporation, 
Vesta-Shannopin Coal Division, to the 
end that the company may have an 
opportunity to obtain a final judicial 
determination of the rights of super- 
visors at its mines under the National 
Labor Relations Act. 


14. Responsibility of Supervisory 
Employees to Management 
Supervisory employees shall con- 
tinue at all times to conduct them- 
selves in,a manner wholly consistent 


with the prozsr perforniincs of ‘the 
duties assigned to them. Cox asisiont 
with the ‘National Labor Relations 
Act, they shall not engage in any 
conduct which mae etnies, ford = 
directly impair ion 
Saamncemien? t in its relationship to any 
person or who work for man- 
agement or any unton which may rep- 
resent such person or persons. The 
Union will use its best efforts to Sobor 
that the provisions of this secti 
the agreement aze observed by = 
supervisory employees. 
15. Selective Training and Service pet 
This agreement shall not be ¢on- 
Strued or administered so as to modi- 
fy the rights and privileges granted 
under the Selective Training and 
Ac! 


requirements of appli- | 
cable state or Federal safety laws or 
rales, ¢ 


1%. Changes in Law | 

In the event that applicable legis- 
lation, ultimate court decision, or! ac- 
tion of the National Labor Relations 
Board nullifies or reverses the 
of said Board in Case No. 6-R-1191, 
the Coal Mines Administrtor reserves 
the right, on such notice as he deems ~ 

termina’ 


of the Krug-Lewis Agreement: of 
Sees The Union reserves the same 


In the event that applicable legis- 
lation, ultimate court decision or: ac- 
tion of the National Labor Relations 
Board modifies the ruling of said 
Board in Case No. 6-R-1193, the Coal 


be had looking toward appropriate 
modification of this agreement.) In 
the event that such modification is 
not agreed upon within a reasonable | 
time the Coal Mines Administrator . 
reserves the right to terminate this 
agreement on such notice as he itr 
appropriate, The Union ‘seserves the 
Same right, -. 
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tlon the Coat Mines Ada: 

snould be enjoines crom entering into 
or carcying out this agreement of any 
of its provisions or if this agreement 
or any, oe its provisions : are yuceclazedt 


hs 


Megal this agreement shell bo pull 
and void as of the date of its €: 2eu- 
tion, 
19, Eixcetive Date 
This agreement is effective as of 
suly 17, 1946, subject ,-o the approval 
of ‘appropriate Government agencies, 
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{ Caption Omitted in Printing] 
MEMORANDUM OPINION 


This is an action brought by the plaintiff, a retired mine 


worker, to compel the Trustees of the United Mine Workers of America i 
Welfare and Retirement Fund to reinstate him as a_ beneficiary of | 
that Fund and for. payment of pension benefits that have allegedly 
accrued since his pension was terminated. At the trial before 
the Court without a jury enekoerttos stipulated certain facts and 
to the admission in evidence of certain documents. Theyfiled 
briefs in support of their respective positions and presented oral 
arguments. 

The United Mine Workers of america ortere and Retirement 
Fund is an irrevocable trust created by the National Bituminous 
Coal Wage Agreement of 1950 in accordance with the Labor-Management 
Relations Act of 1947, Section 302(c) (29 v.S.c. 186 (c)). The 
raustees of the fund in accordance with the Trust Agreement, have 
full authority to establish retirenent pensions, to establich 
eligibility requirements for such pensions, and to determine whether 
applicants for pensions meet the eligibility requirenents, subje.— 


only to the stated purposes of the Pund, and to the provisions 


of the Labor Management Relations Act of 1947. 


‘ gn accordance with their ae the Trustees have by 
‘resolution adopted resaxec lo establiching es eligibility 
requirenents for ce granting of pensions upon ae irenene As 


to this particular’ plaintifé, eligibility | is governed by 


91 


Trustees’ Resolution 30 as amended by Trustees’ Resolution 41. 


Among other eligibility criteria set forth in: the amended 


Resolution are the following: 

| 

(1) An applicant shall be cliginie for pension 
if he has: 


: & “ ® : ¢€ 


B. Completed twenty (20) years‘ service 
in the Coal Industry in the United | 
States, its possessions or territories, 
or the Dominion of Canada within the 
thirty (30) years' period immediately 
preceding his application for pension; 
a year of service being one for which 
the applicant nase 


1. Worked in a job classified | 
in any National Coal Wage 
Agreement for an employer in 
the. Coal Industry. for a min- 
imum of one-half the average 
number of days that the mines _ 
in the county. or. state in which 
he worked were active, whichever 
is the lesser, provided that where 
less than one-half the average | 
number of days were worked, credit 
for service shall be given to the 
nearest one-fourth year. 


Ld 5 ; * 


C.. Retired from or ceased work in the Bituminous 
Coal Industry after May 28, 1946, following 
regular employment in a classified job and was 
regularly employed in a classified job in the Coal 
Industry immediately preceding May 29, 1946; pro- 
vided that if he had retired from or ceased work- 
ing in the Bituminous Coal Industry prior to 

May 29, 1946, he shall be eligible for a pension 
only upon the completion of twenty (20) years' 
service in the Bituminous Coal Industry, ana meets 
the other requirements of eligiblity as contained 
in Paragraphs A and B hereof and its subsections, 
subsequent to May 28, 1946. 
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The plaintiff in this action was employed in the coal mixes 


: o£ eastern Kentucky for over 47 years. He €ilead an application 


for pension benefits in July, 1956- ‘tn his application he 


claimed 28 years GE classified employnent within the qualifying 
30-year period. In pecesber, 1957, defendant Trustees authorized 
plaintiff's pension and in January. 1958, plaintiff began re- 
ceiving monthly eentee on August 19, 1960, defendants ter- 
minated plaintiff’s pension on the ground that plaintiff had _ 
made substantial misstatements in his application for pension 
ana that, by virtue of his employnent as a section foreman fron 
January 1935 to april 1938 and fra October 1938 to pacenbe 
1948, he had failed to meet the Fund's eligibility requirements 
of teenty years classified employment in the coal industry with- 
in the qualifying thirty-year period and regular employment in a- 
classified job in the coal industry immediately prior to May 29, 
1946. This result was based upon defendants * determination that 
the position of “section forenan" was not 2 "classified job” at 
the critical tines within the meaning of Resolution No. 30, as 
amended by Resolution 41. 
The sole issue before this Court has been stipulated by 
parties as follows! 
epia the Trustees act in bad faith. arbitrarily © 
or capriciously in terminating plaintiff *g pension on 
August. 19, 1960, which pension was previously autho- 
rized on pecember 30, 1957, on the grounds that he was 
loyed as a section foreman from January 1935 to 


enp 
April 1938 and from October 1938 to December 1948, and 
therefore, aia not meet the Trustees requirenents of 
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twenty (20) years classified employnent in the coal 
industry within the qualifying thirty (30) year period 
and reguler employment in a classified job in the coal 
industry immediately prior to May 29, 1946, as required 
by Resolution Ko. 30, as amente2? by Resolution No. 41." 
In cnasact of his position that the Trustees acted arbi- 
trarily and capriciously in terminating his pension, plaintifé 
conten’ that the term "classifica" as used in Resolution 30, 
as amended by Trustees Resolution 41, means a job within the 
bargaining unit represented by the United Mine Norkers of 
America and that, when sO consigerea, Haynes" job as section 
foreman was "classified" within the meaning of. the twenty years 
service peti anent {Section (1)Bi] as well as within the mean- 
ing of the requirement of employment in a classified jcb in the 
period irmediately preceding May 29, 1946 [Section qer. iIn- 
voking amended Resolution 30's aefinition of a year of service, 
i.es, work in a jcb classified in any national coal wage agree- 


ment, plaintiff relies upon the following description-of the 


collective bargaining unit sct forth in the National Bituminous 


Coal Wage Agreement of 1947 and in each wage agreerent subsequent 


thereto. 


"Coal: Insptctors and Weigh Bosses at mines 
where men are paid by the ten, Watchmen, | 
Clerks, Engineering and Technical forces | 
of the Operator, working at or from a Dis- 
trict or local mine office, are exempted) 
from this Agreement. 


*All other employees working in or about the 
mines shall ba included in this Agreement 
except essential supervisors in fact such 
as: Mine Forenen, Assistant Mine Foreman 


94 


who, in the usual performance of their 
auties, may make examinations for gas as 
prescribed by law, and such other super= 
visors as are in charge of any class of 
labor inside or outsice of the mines and 
who perform no production work." 
plaintiff makes the further claim that should the require-" 
ment of regular employment in a classified job gSmmediately prior 
to May 29. 1946, be construed to mean that the employee must 
have been employed in a job which was in- fact “classified” on 
May 29, 1946, he, as 2 section for , would still meet the 
requirerent. As support for this later position, plaintiff looks 


to the Krug-Icwis Agreenent of May 29, 1946, which provided that 


with respect to. the status of foremen and certain other employees 


the Coal Mines Administrator would be guided by éecisions and 
procedures of the National Labor ee Boara, which Board, he 
contends, had alreazy determined that foremen were a part of the 
bargaining unit. 

ghe Court is limited in an action of this nature to deter- 
mining whether the a have acted arbitrarily, capriciously, 
or in baa faith in administering the Fund. panti v. Lewis, 114 
U.S. Appe De Co 105, 312 F. 2d 345 (1962); ani the parties have 
stipulated that. such is the sole issue in this case. It is not 
within the province of this Court to @ecite between two reason~ 


able but conflicting interpretations of an eligibility require=- 


1 ee 


ment. Miniard ve Lewis, 123 U.S. App. D.C. 299, 337 F. 2d 864 


- 


(1967), cert. aenied 393 U.S. 873 (1968). Where the interpreta- - 


fion of an eligibility requirement is deemed reasonable and 
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where there is substantial evidence to support the erustees' 
application of that moamizenont, as interpreted, the Court may 
not find the determination of the Trustees to be arbitrary or 
capricious or mate ‘in bad faith. Kennet v. Unite Se workers 
of “merica, 133 FP. Supp. 315 (D.D.C. 1960). aff'd per pee 

| 
“No. 15,852, D. C. Cir., Decenber 20, 1960. 

This Court has concluded that the Trustees were reasonable 
in interpreting the eligibility requirement of "classified em= 
ployment sect out in Resolution 41 to require reference to the 
collcctive bargaining agreement in effect at the tashe the service 
was performed. While it is true that the phrase worke? in a 
job classified in any national coal wage agree: rent” is susceptibie 
to the interpsctation that a subs secuent collective bers nining 


agreement should be applies rotrozctively to cover an appli- 


cant's service, where that service was not Soeieesk unser said 


agreement, it is not within the Court's province to cecide be-~ 
. 1 


. | 1 r 
tween two equally susceptible but conflicting interpretations.— 


iy As evidence of the reasonableness of the Trustees inter- 
pretation, the Court points to what the Trustees have ceemed a 
clarifying amensaent to Resolution 41--Resoluticn 63 (January 4, 
1965). There a year of service is define’ as follovs: : 
1. .A year of service, *** is one during 
which an applicant: 


(a) worked as an emplcyee in a job 
classified in the then existing 
coal wage agreenent for an en~_ 
ployer in the coal industry ***. 
{Emphasis supplicc] . 


The Trustces do not conce’e and the Court does not finde this 
subsequent attempt to clarify the language of the eligibility 
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Taccoraingly, the description of the collective pargaining unit 
urge@ upon the Court by the plaintiff is inapplicable since that. 
description first appeared in the National Bituainous Coal wege’ 

Sage en of 1947.) Furthermore, whether or not the Krug-Lewis 

Agreement enlarge? “the class of employees under the national 
agreement so as to cover plaintiff's job, it cannot be disputed 
that the effective cate of that agreement, May 29, 1946, was 
subsequent to the National Bituminous Coal age Agreement of 
1945, and subsequent to the period “..- inmeaiately preceding 
May 29, 1946...," and prior to the Agreement effective July 1, 


1947. The record is also clear that only the wage provisions 


~. 


of he Krug-Lewis Agreenent were decreed to be retroactive to a 


period prior to May 29, 1946. 


u 


prior to the crucial date of-May 29, 1946, the last na 
tional coal wage agreement was the National Bitwninous Coal 
Wage Agreement effective April 1, 1945. That agreement con- 
tinued the noncoverage of plaintiff's ‘Job by carrying forward 


from the Appalachian Joint Wage Agreement effective April 1, 


ee eee 

requirement to be an adnission of either a lack of clarity in 
the prior resolution or 2 eeparture from the prior rcsolution. 
Rather, the Court deems it reasonable to concluze the amentrent 
to be an in2ication of consistency with the trustees prior in- 
terpretation of Resolution 41. As stated by our Court of Apreals 
in Roark v. lewis, U.S. App. D. C. , 401 FP. 24 425, 
427 (1968) 3° . 


"we are unable to fault the Trustees for 
attempting to increase the clarity of an 
eligibility requirement even though we 
think the merning of the present language 
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1941, the express exemption of jobs such as that held by the 
plaintiff from the collective bargaining unit. The exemption 
provided: 


“the term Mine Worker as used in this 
Agreement shall not incluze mine forenmen, 
assistant mine foremen, fire bosses or 
bosses in charge of eny classes of labor 
inside or outside of the mine, or coal 
inspectors or weighbosses, or merbers of 
the ... supervisory ... forces of the 
operators." ; | 


Inesmuch as the last national coal wage agreesent in effect 
prior to May 29, 1946, expressly excluded plaintifé's job fron 
a “classizied® status, this Court deens that agreenent, which is 
in evidence, substantial evidence to ‘justify the defendants’ 
determination that the plaintiff was not a, classifiea exployee 
| as required by Resolution 41. Likewise, the evidence that 
because of their supervisory positions neither the plaintiff 
nor one Scaee 7. Hill was permitted to join the union when it 


| 
first organized in 1938 is. substantial evidence that Haynes’ job 


} was not "classified" within the bargaining unit at that tine. 


Even were this Court to be mistaken in its belies that 
the Trustees were reasonable in interpreting Resolution . 41 


to deny retroactivity of subsequent collective bargaining 


agreements, the Court, nevorthcless, finds that under the 
definition of the collicctive bargaining SES set out in the 


National Bituminous Coal Wa ge Agreexent of 1947 and subsequent 
national coal wage aerecnantee there is substantial evidence to 
ao 


support the Trustees’ determination to deny plaintiff Fund 
q \ 
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benefits. While conceding for the purpose of this case that he 


was a section foreman for the PVK Coal Company, plaintiff argues 


that inasmuch as his position was not specifically excluced by 
the definition of the collective bargaining unit found in the 
1947 agreement, and inasmuch as there is no evidence that he did 
not perform esa work along with his supervisory duties, 
his job should be ceemed “classified" within that definition. 
The Court, however, has concluded that there is substantial 
evidence to support the cecision of the Trustees by virtue of 
the Gépositicns of Isaac T. Hill, David Beeler and Buck Young, 
who ha@ worked in the PVK Coal Company with plaintiff, to the 
effec that plaintiff performed nothing other than supervisory 
_work. Althcugh there is evidence that might be considerel as 
being in conflict with the above-rentioned nuisence: such con=- 
flict does not make the Trustees’ interpretation of the evidence 3 
unreasonable or give the Court the right to alter that determina- 
tion. 

There remains to be consicered plaintiff's argunent that 
if the Trustees’ interpretation of the eligibility mearironents 
in Resolution 41 is scnes reasonable, then the Section (1)C 
eligibility requirement is itself unlawful. The Trustees have 
broaa erate in setting eligibility requirements but there 
are obvious limits. Roark v- Lewis, supra. Once plaintiff has 
made x prima facie showing of an eligibility requirement's un- 


reasonableness it becomes incuxzbent upon the Trustees to come 
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by a show of sone reasonable Fer teonese between the purposes 
| 
of ‘the United Hine Workers Pension Pund and the eligipitity 


’ = . 
we 


requirement in Contentions Roark v. Lewis, = Plaintiff’ ~ 
concedes that soction {1)Cc as interpreted by the trustees may 
be reasonable as applied to persons not employed in the coal- 
industry on May 29, 1946, “so as to preclude those returning 
to the coal industry for a short period of time to obtain Fund 


benefits," but plaintifé argues that the Eeseontns| Sees not 


justify the exclusion from benefits of employees snch as Haynes 


who are employed in the coal industry albeit in unclassified 


positions in the period immediately preceding May 28, 1946. 
The Trustees’ requirement of classified enploysent in the 


coal inéustry “immediately preceding May 29, 1946," has been 


submitted to judicial scrutiny prior to this ease. As against 
attack by pension claimants who had not been empleyes in the 
industry Quring the cxucial period, the courts have Geened 
reasonable the Section (1)C requirement. See e.g. lusk v. Lewis, 
$3 CCH Lab. Cas. g11145 (5.5. Tenn. 1966) aff'd 55 CCH Lab. Cas. 


g12023 (Gth Cir. 1967); Peyoll v. Lewis, 42 CCH Lab. Cas. 


§16,866 (W.D. Pa. 1961); and Pavlovscak v. Levis, 190 F. Supp. 


205 (W.D. Pa. 1960), aff'd 295 F, 2d 39 (3rd Cir. 1961). 


The languege of Powell, supra, is typical: | 


"The requirement of regular erployment in a 
Classified job in the coal industry imnsdia- 
tely prior to May 29, 1966 is a reasonable 
one as that was the date the first exast came 
into existence." 
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This Court agrees with=Povell, -in ite determination that 
for purposes of pension eligibility, some starting date is 
necessery. As ovr Court of Appeals noted in Roark, suora, “the 
size of the pie is fixed and variations can be achieved only 
by changing the size ao SES unber of slices." rf prevenEa 9 
‘those who had been out of the inanstry, from returning to en- 
ployxent for the purpose of qualifying for 2 Pund pension, is 
Geenes a zeasonable metho? of dividing the pie, this Court 
sees. nothing unreasonable in also excluding those who at the 
time the first trust was established had left the bargaining 
unit to become supervisors. i ’ 

,, Accordingly this Court has concluded that as applied to 
this plaintiff, the Section (1)c eligibility requirerent is 
not unlavful.— aS - 

Based upon the foregoing this Court finis that the ¢efen- 
dants did not act in bad faith, arbitrarily or capriciously 
in terminating plaintiff's pension on August 19, 1960. 

This memoran4tun opinion will constitute the fintings of 


fact ani conclusions of law. Counsel for defendants will present 


~ : , 
an order in conformity therewith. 


(et aah ge WADDY 


EEE 
* Joseph C. Wwaddy 
United States District Jutga 


pated: April 3, 1969 
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[Caption Omitted in Printing] 
ORDER 

The above-entitled action having come on for @ trial 
before the Court without a jury on Jzenuary 2, 1969, all 
material fects having been etipulsted end subnitted by the 
pertios, the Plaintiff, by his attorney, an¢é the Defencents 
eppearing by their attorneys, of recorc; end the Court having 
considered all the evidence which vas stinulsted in writing 
and cubnitted by the Plaintiff end the Detencents. and having. 
heard srgument by counsel for 21) parties in Cpen Court, and 
the Court heving filed a Memorandum Cpinion, wherein its finding: 
of fact and conclusions of law are set forth, it is by the Court, 


this “day of Aoril, 1969, 


. | 
’ 


ORDFR°D, Thet Pleintiff's Conplaint be and the sane 


is hereby cismissed with os SS eae aoe A, ore 
. r | 


Judge 


[Caption Omitted in Printing] 
ORDER 


Upon consideration of Plaintiff's Motion For Amendment 
Of Judgment and Points end Authorities in support thereof, and 


Defendants? Onposition thereto, and after argurent in Open Court, 


it is by the Court this /7& day of Bhis4 “ 1969, 


‘N 


ORDER:D, That Plointiff's Motion for Anendnent Of 
Judgment is hereby denied, . 


Judge Joseph C. Waddy 
[Certificate of Service Omitted in Printing] 
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{. THE DISTRICT COURT ERRED IN SUSTAINING THE 
TRUSTEES' DECISION CANCELING HAYNES'S — 
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IN THE UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23, 299 


JAMES O. HAYNES, 


Appellant, 
Vv. 


Ww. A. BOYLE, JOSEPHINE ROCHE, andC. W. DAVIS, 
Trustees of the United Mine Workers of America| 
Welfare and Retirement Fund of 1950. 


Appellees. 
Appeal from the United States District Court for the District of Columbia 
BRIEF FOR APPELLANT 


STATEMENT OF ISSUES 


1. Is it arbitrary and capricious for the Trustees of the 


United Mine Workers of America Welfare and Retirement Fund to cancel 


previously awarded pension benefits on the ground that the beneficiary 
did not have sufficient ''classified'' employment, when the beneficiary's 
work in coal production as a "section foreman" has been expressly 


"classified" in all national coal wage agreements since 1946, and the 


Trustees’ published eligibility requirements give pension credit to all 
jobs classified in any National Coal Wage Agreement? 


2. Did the District Court err in relying upon a definition of 


“classified” employment contained in the National Bituminous Coal Wage 


Agreement of 1945, which expired on March 31, 1946, to hold that a 
pension applicant's job was not "classified'’ immediately preceding 
May 29, 1946, when at that later date, the applicant's job was in fact 
included in many United Mine Workers bargaining units, and the United 
Mine Workers was actively seeking the membership of coal industry 
employees with jobs similar to the applicant's ? 

3. May the Trustees of a pension fund established under a 
collective bargaining agreement be given the power by the union and 
employers arbitrarily to exclude certain employees, who are members 
of the bargaining unit, from fund benefits? 

4. Is a plaintiff who has been deprived of pension benefits 
entitled to a trial by jury in his action for money damages and mandatory 
injunctive relief for reinstatement as a pensioner ? 


The instant case has not been before this Court at any previous 


REFERENCES TO RULINGS 


This appeal seeks review of the following orders and opinions of 


the United States District Court for the District of Columbia: (1) Order in 


s+ 


Civil Action No. 746-67, dated June 30, 1967, granting Defendant-Trustees' 


motion to strike Plaintiff's demand for a jury trial (JA 7-8); 2) Memoran- 

dum Opinion in same action, Haynes v. Lewis, etal., 298 F. Supp. 331 (D. D.C. 
1969) (JA 90-100); (3) Order, dated April 14, 1969, dismissing Plaintiff's 
Complaint with prejudice (JA 101); and (4) Order, dated May 19, 1969, 


denying Plaintiff's Motion for Amendment of Judgment (JA 101), 


STATEMENT OF THE CASE 


This appeal arises from the decision and order of the United 
States District Court for the District of Columbia dismissing the Complaint 
of Plaintiff-Appellant James O. Haynes. Haynes had brought suit seeking 
damages and reinstatement as a pension beneficiary of the United Mine 
Workers of America Welfare and Retirement Fund of 1950 (hereinafter 


1/ 


called the Fund"). Prior to trial, on the motion of the Trustees* of the 
Fund, Haynes's demand for jury trial was stricken by the District Court. 
After a trial before the District Court on a stipulated record, the District 
Court sitting without a jury dismissed Haynes's Complaint with prejudice, 
and subsequently denied Haynes's Motion for Amendment of J udgment. 
James O. Haynes, the Plaintiff-Appellant, is a retired coal miner. 
The Defendants are the trustees of the Fund. The Fund is a trust established 
1/ The Trustees of the Fund are hereinafter referred to as the ' 'Trustees". 
At the commencement of this action, the Trustees consisted of John L. 
Lewis, Josephine Roche and Henry G. Schmidt. Mr. Lewis died during the 
pendency of this appeal, however, and W. Anthony Boyle, Mr. Lewis's suc- 


cessor, was named a Defendant-Appellee. Mr. Schmidt resigned asa 
Trustee prior to trial and was replaced by C. W. Davis. 


as part of the National Bituminous Coal Wage Agreement of 1950, (JA 25-28), 
the provisions of $302(c 5) of the Labor Management Relations Act of 


.C. $186(c (5). 


ion for a pension from the Fund in 
-orked in the mines for over 47 vears, Haynes, supra, 
~ SS eel —— 
On the date of his application, the pertinent 


eligibility requirements for a pension, as set forth in the Fund Trustees’ 


Resolution No. 41 (JA 19-20). were: 


An Applicant shall be eligible for a pension if he has: 


2“ le 
x & 


B. Completed twenty (20) years' service in the Coal 

Industry in the United States, its possessions or terri- 
tories, or the Dominion of Canada within the thirty (30) 
years’ period immediately preceding his application for 


a pension; a year of service being one for which the ap- 
plicant has: 


1. Worked in a job classified in any National Coal 
Wage Agreement for an employer in the Coal 
Industry....[Emphasis added. ] 


C. Retired from or ceased work in the Bituminous Coal 
Industry after May 28, 1946, following regular employ- 
ment in a classified job and was regularly employed ina 
classified job in the Coal Industry immediately preceding 
May 29, 1946.... 


Beginning with the National Bituminous Coal Wage Agreement of 1947 


(JA 24) and in all subsequent National Bituminous Coal Wage Agreements, 


sic 


every job in the coal industry has been considered ''classified'’= 2h unless 
falling under the following provision: 


EXEMPTIONS UNDER THIS AGREEMENT 


* KO 


Coal Inspectors and Weigh Bosses at mines where men 
are paid by the ton, Watchmen, Clerks, Engineering 
and Technical forces of the Operator, working at or 
from a District or local mine office are exempted from 
this Agreement. 


All other employees working in or about the mines shall 


be included in this Agreement except essential supervisors 
in fact such as: Mine Foremen, Assistant Mine Foremen 


who, in the usual performance of their duties, may make 
examinations for gas as prescribed by law, and such other 
supervisors as are in charge of any class of labor inside or 


outside of the mines and who perform no oroceencn work. 

(Emphasis added.] (JA 24, 25) 

Haynes was authorized a pension by the Trustees by letter dated 
December 30, 1957 (JA 12), but his pension was subsequently terminated 
by letter dated August 19, 1960 (JA 14). The Trustees gave as the reason 
for their action the assertion that from January, 1935, ees April, 1938, and 


from October, 1938, to December, 1948, Haynes had worked as a "section 


foreman", which, they alleged, was not'classified" employment within the 


terms of Resolution No. 41, supra. As a result of disallowing these thirteen 


years of employment, the Trustees then concluded that Haynes lacked twenty 


years of classified employment in the thirty years next preceding his 


27 The Trustees have never expressly defined what is meant by the term 
"classified" job. In the District Court Plaintiff argued, without objection by 
the Trustees, that it meant a job within the bargaining units represented by 
the UMW or, in the case of a coal industry employer whose employees are 
not represented by the UMW, it refers to a job which would be included within 
the bargaining unit if the mine were organized. 


Trustees further asserted as an alternate ground for 
celing pension benefits that because of his work as a “section foreman" 
Haynes dic noe meet the test of having been employed in a classi- 
ng May 29, 1946. 
grees that he worked as a section foreman’ during the 
tion foreman, he was also 
continually engaged in significant production work. He was at all times 
paid at the rate of production workers (JA 33). When the 1947 contract 
ed expanding the scope of coverage to that described above, 
Haynes joined the UMW (JA 76, 77) and dues were checked off out of his 
salary (JA 34). Sworn davits by many of the men with whom Haynes 
worked testified to the fact that Haynes did ordinary mine labor: laying 
track, hanging wire, doing bradish work, pumping, etc. (JA 51-59). 
As one of the miners deposed by the Trustees stated: 
* .. he [Haynes] worked on the motor with me and 
when my buddy was off and he would get tired I would 


let him run it and! would couple and we cleaned up 
places for the men so they could go to work ..- 


ee worked with me aS aman and as a brother 
and I never seen anything wrong out, or about him, 
and the boss would tell me to do something and him 
and that would mean that we had to go and do it ...- 
(Holland Dep., Tr- 12; JA 74.) 


" 


Although Resolution No. 41 (JA 19-20) expressly gives pension 


credit for work classified in any National Coal Wage Agreement, the 


= = 

| 
District Court concluded (Haynes, supra, 298 F.Supp. at 334; JA 95) 
that the Trustees were reasonable in restricting Resolution No. 41, 
post hoc, so as to give credit for work only if it was "classified" at the 
time it was performed. The Court made no finding on Haynes's claim 
that even under this definition of classified employment, his employment 


| 
during the years 1943-1947 was "classified" because it was of a type 


covered by UMW coal industry contracts covering "quasi-supervisory" 


employees such as section foremen. 


The Court, relying on what it claimed to be testimony supplied 


on deposition by three miners, Isaac T. Hill, David Beeler and Buck 
Young, further found that even if the Trustees were unreasonable in their 
interpretation of Resolution No, 41, the Trustees could neveriteless have 
found that Haynes in fact performed no production work at al as a "section 
foreman,"' although the Trustees have never made such a finding. The 
Court then used that potential, but non-existent finding as a basis for 
concluding that Haynes's job was not classified under the National Bitu- 
minous Coal Wage Agreement of 1947 (JA 24) and the later National Coal 
Wage Agreements. zs Haynes, supra, 298 F.Supp. at 335; JA 97-98. 


As a further ground for supporting the decision of the Trustees, 


the Court stated that Haynes had not been employed in a "classified" job 


3/ Each of the subsequent Agreements used identical eeceee in 
describing the bargaining unit. 


=f 


immediately preceding May 29, 1946, inasmuch as his job was not 
classified under the provisions of the National Bituminous Coal Wage 
Agreement of 1945. Haynes, supra, 298 F.Supp. at 335; JA 96. In fact, 
however, notice of termination of the 1945 Agreement was given by the 
United Mine Workers of America (hereinafter called the UMW) in early 
March of 1946, New York Times, March 3, 1946, pp. 1, 4, and the 
Agreement expired on March 31, 1946. The inclusion of the supervisory 
workers, such a$ Haynes, within the contract unit thereupon became one 
of the major bargaining issues, and such employees were included in the 
contract signed between the UMW and the Federal Coal Mines Adminis- 
trator, the Krug-Lewis Agreement, on May 29, 1946 (JA 23). 

It is from the Court's decision, the denial of his demand for a 
jury trial, and the denial of his Motion for Amendment of Judgment, 


that the Plaintiff appeals. 


SUMMARY OF ARGUMENT 


The Trustees’ Resolution No. 41, Paragraph I. B. 1. provides 
that for purposes of meeting the 20 out of 30 requirement a job is 
"classified" if it was classified in "any national coal wage agreement." 
During the thirteen years in question, Haynes was employed by the PVK 


Coal Company as a "section foreman. " Under the 1946 National Coal 


Wage Agreement, Haynes's job was classified without regard to whether 


he performed any production work, Thus, his employment as a section 


foreman meets the minimum test of the eligibility requirements. Under 
each and every National Bituminous Coal Wage Agreement executed since 
July, 1947, section foremen have been "classified" jobs if they performed 
production work. Since ''any'’ presumably means what it says, and 
Haynes's job was classified under several National Bituminous Coal Wage 
Agreements, and as there is no basis in the history of the Fund or the 
expansion of the definition of classified jobs to justify a different inter- 
pretation of the requirement, Haynes's work as a section foreman is, 
under the Trustees' requirement, to be included in determining pension 
eligibility. | 

Haynes's employment can be considered not classified under the 
1947 and subsequent agreements only if he performed no another work, 
Contrary to the assumption of the District Court, the Trustees never 


made a finding that Haynes did not perform production work, Moreover, 


there is no evidence in the record which would Support such a finding. 


To the contrary, the employer checked off dues to the union from Haynes's 
salary. The witnesses whom the Trustees deposed testified that Haynes 
performed production work. Such testimony was also eupeerted by twelve 
affidavits from employees who worked with Haynes. Finally, none of the 
evidence cited by the District Court as potentially supporting a Trustees' 
conclusion that Haynes did not perform production work in fact supports 


such a conclusion. 


job as a section foreman was 


= between the UMW and coal industry employers, 


t 


ees’ own interpretation of the eligibility 


the time during which it is agreed 


added to 


i jobs, is more than sufficient to make 


-orked in classifie 
under the 20-out-of-30 employment rule. 


's job was classified “imr rediately”’ preceding May 29, 


sified’ employment under a national agreement 
946, as the 1945 National Coal Wage 


Agreement hac deen terminated by the union on March 31, 1946. To the 


extent there is any national agreement covering that period, it is the 


1946, under which Haynes's job was 


ssified. t agreement was retroactive, as to its wage provisions, 


Moreover, under the supervisor agreements in effect 


oe 


the 1945 Agreement, Haynes's job was classified. 
ustees' interpretation of their regulations is accepted, 


it ludes one class of actively working members of the 


bargaining unit from pension eligibility. Giving authority for the Trustees 


to make such anexclusion is unlawful, since it is a gross violation of the 


ranagernent’s duty to protect fairly the interests of all the 


employees, and would, in addition, be unlawful as unrelated to any of 


the purposes of the Fund. 


Haynes's suit against the Trustees presented a clear demand 


for payment of money due and owing under the Trustees' regulations. 


= l= 

As such it was a claim cognizable at law. The District Court's action 
in striking Haynes's demand for jury trial unconstitutionally deprived 
him of his Seventh Amendment right to trial by jury on the factual issues 
of his claim, and thus Haynes is, as a minimum, entitled to a new trial 


on the factual issues. 


ARGUMENT 


I. THE DISTRICT COURT ERRED IN SUSTAINING 
THE TRUSTEES' DECISION CANCELING HAYNES'S 
PENSION ON THE GROUND THAT HE LACKED 
SUFFICIENT "CLASSIFIED EMPLOYMENT." | 

| 


James Haynes worked continuously as a coal miner for 47 years 


until he retired in 1956. JA 92. In 1946, when the first Welfare Fund 
was established pursuant to the Krug-Lewis Agreement, Haynes, asa 
section foreman, was a member of the "bargaining unit" which the UMW 
was seeking to represent. In 1947, when the second Fund was established, 
he was a member of the bargaining unit covered by the contract (JA 24) 
and thus, in each case, he was one of the employees for whpse benefit 
the Fund was established. After the 1947 Agreement was signed: the 

| 
UMW promptly begain collecting Haynes's union dues through checkoff. 
JA 34. In 1950, when the Agreement establishing the ore Fund was 
signed, section foremen doing production work were still included within 


the bargaining unit, as they are today. Yet, because Haynes was a 


section foreman from 1935 until 1948, he has had his pension rights 
i 


canceled. The reason, according to the Trustees, is that Haynes's job 
| 
as a section foreman was not classified” at the proper time. 
By comparison, under the Trustees' interpretation of the 
eligibility requirements used to deny Haynes nis pension, if another 


man in 1947 had gone to work as a section foreman (the same job for 


which Haynes was denied his pension) and had performed production work, | 


as the record overwhelmingly demonstrates that Haynes did, — andif 
this hypothetical employee retired at the same time Haynes did, all of 
this employee's work as a section foreman would count for pension 
eligibility. They would each have worked the same number of days 

for employers contributing to the Fund, but, assuming the requirements 
as to age and last se vice were met, only the hypothetical employee 
would receive 2 pension. The only difference between them is that 
Haynes, whose pension was denied, was a section foreman before the 
Fund was establisned, whereas the hypothetical employee held the same 
job after the Fund and its predecessors were established. 

This is the effect of the Trustees' interpretation of their 
eligibility requirement. It is in view of this arbitrary and capricious 
result that Haynes contends that the Trustees either have grossly mis-~ 
applied the eligibility requirements in his case, or that the requirement 
as applied is totally unrelated to any of the purposes of the Fund and is, 


SS 


4/ See Argument 1(C) below. 


jij c 


therefore, unlawful. Roark v. Lewis, 130 U.S.App.D.C. 360, 401 


F.2d 425 (1968). : 


A. Under the Trustees' Own Eligibility Rules, | 
Haynes's Job as Section Foreman Was 
"Classified'' and Thus Should Be Counted 


For Pension Eligi bility. 


The eligibility requirement for total time under which Haynes's 
pension was denied is Paragraph I. B. of Resolution No. 41. This 


requires that an applicant have twenty years of "classified" employment 


| 
in the coal industry within the thirty years just preceding his retirement. 


Haynes worked in the coal mines for twenty-eight of the thirty years 
preceding his retirement, 


Paragraph I. B. I. of the Trustees' pension eligibility Resolution 
No. 41 gives classified status to a job which is "classified in any National 
Coal Wage Agreement." Resolution No, 41; JA 19-20. [Emphasis added, ] 
One might be expected to presume that "any" means any. Under all the 
National Coal Wage Agreements from 1946 to date, Haynes's job asa 
section foreman was "classified" as Haynes understands that term to be 


used -- a job covered by the contract. Thus, by the terms of the require- 


ment, it would seem that Haynes's thirteen years of employment asa 


section foreman would be "classified. " 
| 
The Trustees, however, contend that "any National Coal Wage 
Agreement" does not mean "'any" such Agreement, but in fact means ''the 


particular National Coal Wage Agreement in effect at the time the 


employee was working.’ Since there were no national agreements prior 


-l4- 


regional agreements. That, of course, is an unusual interpretation of 
“any,” but the District Court agreed (JA 95), and this is the reason why 
Haynes is before this Court. 

The Trustees’ interpretation must be viewed against the history 
of the UMW's attempts to organize supervisory and quasi-supervisory 
employees during the decade of the 1940's and the resulting change in the 
bargaining unit represented by the UMW. See Roark v. Lewis, 130 U.S. 
App. D.C. 360, 401 F.2d 425, 429 (Bazelon, C. J. concurring). In 1940 
the independent Mine Officials Union (MOU) was founded in an attempt to 
organize supervisory employees in the coal mines. In 1942, for the first 
time, they succeeded. Union Collieries Coal Co., 41 N.L.R.B. 961 
(1942). The UMW, which up to then had taken the position that supervisory 
employees could not be organized, hastily amended its constitution to 
allow membership of supervisory employees. In a short time, the MOU 
merged completely into the UMW, and in October, 1943, the UMW set 
up within itself a special division, "District 50," for clerical, technical 
and supervisory employees (known as the ben). 


From 1943 to 1946 the UMW, through its District 50, organized 


a6 
and bargained for the quasi-supervisory employees as a separate unit. — 


nl 


5/ Jones & Laughlin, 66 N.L.R.B. 368, 397 (1946). 


6/ Ibid. 
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However, in March, 1946, when John L. Lewis tecmingicauene National 
Bituminous Coal Wage Agreement of 1945, he stated in his strike notice 
that ''one of the issues his union will raise at the next Appalachian 
conference is the question of the rights of supervisory employees in the 
coal industry to be members of the United Mine Workers and to be 


" 


covered by contract." Jones & Laughlin, 66 N.L.R.B. 368, 407 n. 5. 


The ensuing strike resulted in seizure of the coal mines by ‘President 


Truman on May 21, 1946, Exec. Ord. 9728, 11 Fed. Reg. 9593. 


The strike was ended by the Krug- Lewis Agreement (which also 
established the first Fund), specifying that the Coal Mines slaninieteator 
in determining the extent of the UMW bargaining unit would be bound by 
the decisions of the N.L.R.B. JA 23. The N.L.R.B., however, had 
already ruled that the UMW could represent supervisors such as section 
foremen, and the UMW's representation of such popenninors under the 
provisions of the Krug-Lewis Agreement was affirmed by this Court in 
Jones & Laughlin Steel Corp. v. United Mine Workers, 81 U.S. App. D.C. 
361, 159 F.2d 18 (1946), : 

The next operator-UMWA contract, the National Bituminous 
Coal Wage Agreement of 1947, established the first Fund negotiated 
between the UMW and the coal operators. The 1947 Agreement contained 


the following definition of the UMW bargaining unit: 


- 16 - 


EXEMPTIONS UNDER THIS AGREEMENT 


“xo 


Coal Inspectors, [etc. not relevant to this case. ] 


All other employees working in or about the mines 
Shall be included in this Agreement except essential 
supervisors in fact such as’’ Mine Foremen, Assis- 
tant Mine Foremen who, in the usual performance of 
their duties, may make examinations for gas as 
prescribed by law, and such other supervisors as 
are in charge of any class of labor inside or outside 
of the mines and who perform no production work. 
{Emphasis added.] JA 24. 


The 1950 Agreement, which established the present Fund, defines the 


bargaining unit in identical terms. JA 25. 


In sum, by the time the Fund was established, the UMW had 


fought hard for the right to represent supervisors and to include them in 
7/ 
the same bargaining unit as other employees. — When the pension Funds 


were established, there was nothing to indicate that newly included quasi- 
supervisory employees were not to share the benefits. Since the new 


benefits were to be funded out of prospective contributions by the employers, 


——— 


T/ See, &-8-> Jones & Laughlin Steel Corp. 66 N.L.R.B. 368 (1946); 
Eastern Gas & Fuel Assoc., 68 N.L.R.B. 324 (1946); Ford Collieries Co., 
70 N.L.R.B. 842 (1946); Pennsylvania Coal & Coke Corp., 70 N. L.R.B. 
1182 (1946); Hitchman Coal & Coke Co., 71 N.L.R.B. 1451 (1947); 
Pursglove Coal Mining Co., 71 N.L.R.B. 1455 (1947); Virginia and 
Pittsburgh Coal & Coke Co., 71 N.L.R. B. 1461 (1947); Crucible 

Steel Co. of America, 71 N.L.R.B. 1480 (1947); and Buckeye Coal Co., 
T1N.L-R.B. 1494 (1947). In these cases the Board authorized repre- 
sentation by the UMW of these quasi-supervisory employees, including, 

in each case, the "assistant" or "section'’ foremen, as the case might be. 


-17- 
there was no policy reason why the eligibility requirements should 
discriminate against employees newly brought into the unit. 

Likewise, the use of the broad term "any" in Paragraph I. B. 1. 
to give supervisors credit for time worked before they were included in 
the bargaining unit is understandable and is fully consistent with the 
policy of the Fund in giving similar credit for time worked by omer types 
of employees in unorganized mines. 


Only once previously has the Trustees' present interpretation of 


Paragraph I. B. 1. of Resolution No. 41 been challenged. There, Judge 


Youngdahl for the District Court rejected the Trustees' interpretation, 
finding that, under the circumstances, the Trustees' interpretation was 
not reasonable. Good v. Lewis, 44 CCH Lab. Cases, §17, 360 (D.D.C. 
1961). After stating that"... ‘classified in any National Coal Wage 
Agreement' -- a broader phrase cannot easily be imagined ... : Judge 


Youngdahl concluded that the narrow definition of classified" in the 


1945 Agreement should not be followed, but, rather the broader definition 


in the 1950 Agreement should be used. Good, supra, J17, 360, at pp. 


25, 846-47. The Trustees did not appeal that decision. 


The District Court in the case at bar, in sustaining the Trustees, 
did not attempt to distinguish Good; in fact, it did not even mention it. 
Rather, referring to the previous holding of this Court in Miniard v. Lewis, 


128 U.S. App. D.C. 299, 387 F.2d 864 (1967), the Court observed that it 


had no power to choose between two "reasonable" interpretations of the 


Sagh— 


requirement. JA 94-95. The issue in this case, however, is whether 
the Trustees’ interpretation is, in fact, reasonable. 

The arbitrary and capricious nature of the Trustees’ interpretation 
is well illuminated by Judge Youngdahl's analysis of Resolution No. 41, 
Paragraph |. B. 1, in Good: 


"Applying the Trustees’ reasoning, two applicants 
with exactly the same qualifications and work records 
could be subjected to two different rulings. For 
example, assume that A and B have worked in the coal 
industry for twenty of the thirty years preceding their 
application for pension benefits. Each has spent 
eighteen years in regular production work and two 
years in which he was designated as foreman, 
although, in fact, each continued to perform pro- 
duction work as well during the period. Applicant 

A was designated foreman during the years 1941-43; 
applicant B was designated foreman during the years 
1950-52. Applying the reasoning of the Trustees to the 
Coal Wage Agreements in effect at the time each man 
was designated foreman, we come to the conclusion 
that applicant A does not receive pension benefits, 
whereas applicant B does. The Court cannot believe 
that such a result would represent the true intentions 
of the settlors in setting up this trust ..- "" Good, 
supra, at p. 25, 246. 


This is exactly the type of reasoning which this Court used 


i --. recently in Roark v. Lewis, 130 U.S. App.D.C. 360, 401 F.2d 425 (1968) 


in holding that a p rima facie case for unreasonableness had been made, 


requiring the Trustees to come forward with proof of some rational nexus 


8/ 
between their patently arbitrary interpretation and the purposes of the Fund, — 


——— a 


8/ That case involved the reasonableness of the Trustees' interpretation 
of the requirement that a pension applicant's last regular employment 
have been with a coal company operator signatory to a UMW contract. 


For the same reasons cited by Judge Youngdahl, an in view 
of the histary underlying Paragraph I. B. 1., the District Court's 
| 
holding in this case that the Trustees were reasonable in their inter- 
pretation of ''any'' is clearly erroneous. Under a proper reading of 
Paragraph I. B. 1. as written, Haynes is entitled to count his thirteen 


years as a section foreman. 


B. Haynes's Job as a "Section Foreman" Was 


"Classified'' Under the Terms of the Krug- 


Lewis Agreement of 1946 and Under 
Previous UMW Contracts Back to 1943. | 


As noted above, the first National Coal Wage Agreement 
expressly to include supervisory and quasi-supervisory coal industry 
employees within the UMW bargaining unit was the Krug- Lewis Agreement 
of 1946 (officially known as the National Coal Wage Agreement of 1946, 

| 
JA 23), signed by Coal Mines Administrator Krug during the period 
of Government seizure of the mines, and taking effect on May 29, 1946. 
The status of supervisors is set forth in Clause 11 of that Agreement: 

11. Supervisors 

With respect to questions affecting the employment 

and bargaining status of foremen, supervisors, 

technical and clerical workers employed in the 

bituminous mining industry, the Coal Mines Adminis- 


trator will be guided by the decisions and procedure | 
laid down by the National Labor Relations Board. 


The N.L.R.B., in turn, had already established the eligibility of 


supervisory and quasi-supervisory employees for membership in the 
UMW bargaining unit in Jones & Laughlin, 66 N.L.R.B. 368 (decided 


March 7, 1946). 
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It is significant to note that neither the Krug-Lewis Agreement 
nor the Jones & Laughlin decision makes membership status in the UMW 


bargaining unit conditional upon the quantum of production work performed 


9/ 
by supervisors or quasi-supervisors. — Under the terms of the Krug- 


Lewis Agreement the decisions of the N.L.R.B. could have placed a 
miner within the UMW bargaining unit even though he performed no pro- 
duction work at all. And, indeed, the only criterion mentioned by the 
N.L.R.B. in Jones & Laughlin for excluding supervisory employees from 
the UMW bargaining unit is whether or not a particular supervisory 
employee exercised a “policy-making” function for the employing company. 
66 N.L.R.B., at 401-402. The Trustees have never claimed that Haynes's 
job as a “section foreman” neeen this level. 

The result of Jones & Laughlin was that all operating supervisory 
employees were included in the UMW bargaining unit except mine foremen 
and general assistant mine foremen. 66 N.L.R.B., at 404. Specifically 
included in the bargaining unit were assistant mine foremen and "mine 
crew foremen,” Ibid., the latter classification being most similar to 
Haynes's work as a “section foreman,” in that it involved supervision of 


10/ 
approximately twenty men. Id., at 392. Thus, based on the Krug- 


9/ Compare, National Bituminous Coal Wage Agreement of 1947, 
Exemptions section, JA 24. This provision is carried forward in sub- 
sequent National Coal Wage Agreements. 


10/ It is to be noted that both assistant mine foremen and mine crew 
foremen were required to be licensed under the laws of Pennsylvania. 
66 N.L.R.B., at 395. In contrast, Haynes's own job was not, and he 
has never held any type of mine foreman's license under the laws of 
Kentucky. JA 380, 84. 
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Lewis Agreement of 1946 and decisions of the National Labor Relations 
Board, Haynes's job was ''classified'"' and met the eligibility requirement 
of having held a job classified under the terms of any National Coal Wage 
Agreement, both for 20 out of the preceding 30 years and for the period 
"immediately preceding" May 29, 1946. | 

In addition to having been classified under the terms of the 
Krug- Lewis Agreement of 1946, Haynes's job as a section (omen was 
"classified" prior to that year. The history of the coal industry makes 
it clear that for a number of years prior to that time, the UMW had 
routinely been representing supervisory and Peer rcort employees. 
Ever since 1943, when the MOU was absorbed into the UMW, a ive UMW 


had maintained separate contracts with many coal employers covering the 


so-called ''quasi-supervisory'"’ employees, specifically including the 


"assistant" or '"'section'"' foremen. See, e.g., Jones & Laughlin Steel 


Corp., 66 N.L.R.B. 368, 397 (1946). 

Even applying the definition of "classified" service in Resolution 
No. 63, which the Trustees now use and which, they say, is the true 
meaning of Resolution No. 41, Haynes's service from October, 1943, 
until 1946 qualifies as ''classified'' employment. Resolution No. 63 
(JA 21), Paragraph Il. A. 1., defines a year of classified service as 
one during which a pension applicant "worked as an employee = a job 


11/ See discussion supra, at p. 14. 
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classified in the then existing Coal Wage Agreement for an employer in 
the coal industry. ..."" From 1943 until 1946 there were numerous 
employers in the coal industry which had signed supervisory contracts 
with the UMW. Jones & Laughlin, 66 N.L.R.B., at 397. These years 
and the period'after the 1947 Agreement was signed, together with the 
fourteen years, five months which the Defendants concede was classified 
employment (Trustees’ Brief Before the District Court, p. 16), constitute 
sufficient time to establish Haynes's eligibility under the 20-out-of- 30 
years requirement. 


C.’ Under the National Coal Wage Agreement 
| of 1947 Haynes Worked in a ‘Classified Job. 


The District Court held (JA 97) that even if it were mistaken in 


concluding that the Trustees were reasonable in not interpreting the 


phrase “any National Coal Wage Agreement" in Paragraph I. B. 1. of 
Resolution No. 41 to include the 1946 or the 1947 Agreement, Haynes 
still did not come within the classified bargaining unit as defined by the 
National Bituminous Coal Wage Agreement of 1947. JA 24. Under the 
definition of the bargaining unit in the 1947 Agreement, Haynes, as a 
section foreman, was a classified employee unless he performed "no" 
production work. The District Court stated: 

‘The Court, however, has concluded that there is 

substantial evidence to support the decision of the 

Trustees by virtue of the depositions of Isaac T. 

Hill, David Beeler and Buck Young, who had worked 

in the PVK Coal Company with plaintiff, to the effect. 


that plaintiff performed nothing other than supervisory 
work." Haynes, supra, at 335; JA 98. 
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It is respectfully submitted that the District Court erred in this con- 
clusion, for the following reasons: | 

1. The Trustees have never made the necessary finding implied 
by the Court that Haynes performed no production work. In tnbir ter- 
mination notice (JA 14) they merely announced that Haynes was a "section 
foreman" and concluded, ipso facto, that this was nota classified job. 
But the 1947 Agreement, which defines the bargaining unit, says that 
supervisors other than mine foremen and licensed assistant maine foremen 


(neither of which applies to Haynes) are included in the contract, unless 


they perform "no production work." JA 24. One would suppose that 


before they could cancel a pension, the Trustees would have to’ make an 


express finding that Haynes performed no production work. The Trustees, 


| 
however, have never made such a finding with respect to Haynes. The 


District Court, in holding that there was substantial evidence for the 


Trustees to make such a finding, erred by affirming a conclusion the 
| 
Trustees did not make. 


2. The District Court erred because there is, in fact, no 


evidence upon which the Trustees could make a finding that Haynes per- 


formed no production work, if the case were remanded to them to consider 
this point. 


In Hill's statement (JA 36), relied upon by the Court, it is 


averred only that Haynes was a "section foreman," that he averaged 


about twenty men under his supervision, and that neither Haynes nor he 
| 
| 
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had been allowed to join the union up until Hill left work in 1945. Not 

one word of this statement Says or implies that Haynes never performed 
production work. And not one word in this statement is inconsistent 

with other evidence in the possession of the Trustees -- among which 

is an affidavit from Jake Leach (JA 54), whom Hill recalls was mine 
foreman at the PVK mine -- that Haynes performed substantial production . 
work. In short, Hill's statement is at best neutral and does not offer 

the factual evidence cited by the District Court. 

The deposition of Buck Young, upon which the Court also relies, 
not only fails to support the conclusion that Haynes did no production 
work, but also gives affirmative evidence that Haynes was in fact engaged 
in production. On cross examination during the deposition, Young 
admitted that Haynes laid track, hung wire, and placed shoring timbers 
(Young Dep., Tr. 18-19; JA 77), all of which is production work. 
Similarly, the deposition of David Beeler at no point states that Haynes 
performed no production work, but merely reiterates that Haynes was a 
“section foreman." (Beeler Dep., Tr. 3; JA 70.) Beeler's deposition 
is subject to further qualification, since he admitted that Haynes never 
personally directed him as to any work to be done. (Beeler Dep., 

Tr. 6; JA 71). 
The Trustees’ finding must not only be. supported by evidence, 


but, like administrative agencies, the evidence must be substantial. 


Danti v. Lewis, 114 U.S. App.D.C. 105, 108, 312 F.2d 345, 348 (1962). 
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The substantial evidence rule requires that the fact finder, and the 
reviewing authority, look at "all" the evidence and not just that on one 
side. Universal Camera v. N.L.R.B., 340 U.S. 474 (1951). : 

On the evidence as a whole, it is clear that while the Trustees 
might validly conclude that Haynes was a "section foreman, MY they could 
in no way rationally conclude that Haynes performed no production work. 32/ 

(a) The Trustees stipulated that during the period from 1938 

through 1948, when Haynes was employed with the PVK Coal Company 
he was paid the wages of a trackman under the UMW contract then in 
effect in the PVK mine, and hence must have been a member of the 


bargaining unit. Pre-Trial Stipulation, §(9)(b); JA 33. 


(b) It is further stipulated that during this time Haynes 


received the same vacation pay and other fringe benefits due "classified" 


employees under the terms of National Coal Wage Agreements then in 
force. Pre-Trial Stipulation, §(9)(c); JA 33-34. 

(c) In 1947 Haynes joined the union, JA 76, 77, a most un- 
likely event if his job was not then considered to be within the scope of 
the bargaining unit. The employer then began checking off his dues to 


the union, JA 34, a Federal criminal offense if Haynes was not a member 


12/ The Trustees have never contended that Haynes was a mire foreman 
or assistant mine foreman, the alternative exclusions under the 1947 
Agreement. JA 24. Indeed, Haynes could not have held such a position, 
since under Kentucky law, §2726-1, Carroll's Stat., 1930 ed.,; which 

was in effect while Haynes was employed at the PVK mine, mine foremen 
and assistant mine foremen were required to hold licenses from the 
State, which Haynes did not then and never has held. JA 80, 84. 
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of the unit. Labor Management Relations Act, 1947, 29 U.S.C. §302(c)(4)(d). 


(a) The Testimony of the Trustees' own deponent, James E. 


Holland (Tr. 12; JA 74) shows conclusively that Haynes was engaged in 


production, and the statements which the Trustees’ investigations unit 
took down in the field (JA 36-46) support only the proposition that Haynes 
was a “section foreman,” not that he performed no production work. 
(e) Haynes submitted numerous affidavits (JA 51-63, 65, 68) 

attesting to the fact that he performed actual production work, 

In sum, it seems clear that there is not one substantial piece of 
evidence in the record which would justify a conclusion by the Trustees, 
had they made one, or by the District Court, which did so conclude, that 


during the years in question, Haynes performed no production work. 


Il. CONTRARY TO THE FINDING OF THE DISTRICT | 
COURT HAYNES WAS EMPLOYED INA "CLASSIFIED" 


JOB IMMEDIATELY PRECEDING MAY 29, 1946. 


Both the Trustees and the District Court found as an additional 
reason for disqualifying Haynes that because he was a section foreman, 


he was not "... regularly employed in a classified job in the coal industry 


immediately preceding May 29, 1946,'' as required by Resolution No. 41, 


Paragraph I1.C; (JA 20). For several reasons this assumption is incorrect. 

If, for the purposes of defining "classified" employment as the 
term is used in Paragraph I. C of Resolution No, 41, the District Court and 
the Trustees use the clearest interpretation of Paragraph I. B. % (i.e. work 
classified in any national coal wage agreement), it follows that Haynes 
meets the requirements of Paragraph I.C since his job as a Becton foreman 
has been expressly classified in every national coal wage agreement since 
1946. See Argument, §§1(8), (C) supra. i 

If, on the other hand, the District Court, for the purposes of the 
Paragraph 1.C requirement agrees with the Trustees' interpretation of "classified" 
employment as being a job classified in the National Coal Wage aepoomss in 
effect at the time of the claimed employment -- as the District Court did 
for the purposes of Paragraph 1.B.1 of Resolution No. 41 -- then the re- 
quirement itself is manifestly absurd. On the date in question there was no 

| 


National Coal Wage Agreement in effect and, hence, there were no "classified" 


jobs in the bituminous coal industry. The National Bituminous Coal Wage 
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Agreement of 1945 had terminated on March 31, 1946, pursuant to a Strike 


Notice issued earlier by John L. Lewis. 13/ The next such Agreement 


(Krug-Lewis Agreement) was not signed until May 29, 1946: Hence, 
"immediately preceding May 29, 1946" there were no jobs classified under 
any national coal industry wage agreement. Indeed, the Trustees them- 
selves at one time seem to have recognized this inconsistency for, in Para- 
graph I.C of Resolution No. 30 (JA 16), the predecessor of Resolution No. 
41 (JA 20), the Trustees very carefully required only that a pension appli- 
cant have had "a period of regular employment [not "classified'employment] 
in the Coal Industry immediately preceding May 29, 1946. '' [Emphasis 


added. } 24/ 


Notwithstanding that the 1945 Agreement had expired, the District 


Court saw fit to rely on that Agreement for its definition of "classified" em- 


w 


ployment "immediately preceding May 29, 1946.'' It reasoned: 
‘Prior to the crucial date of May 29, 1946, the last national 
coal wage agreement was the National Bituminous Coal Wage 
Agreement effective April 1, 1945. 


% 


"Inasmuch as the last national coal wage agreement in 
effect prior to May 29, 1946 expressly excluded plaintiff's 
job from a "classified’’ status, this Court deems that agree- 
ment... substantial evidence to justify the defendants’ 


13/ New York Times, March 3, 1946, pp. 1, 4. 

14/ The Trustees are fond, e.g., Brief Before the District Court, p. 22, 
of citing Roark v. Lewis, supra, 401 F.2d, at 427, to the effect that they 
should not be faulted for attempting to make an eligibility requirement 
clearer. It would appear that this change made a requirement less clear 
rather than more clear. 
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determination that the plaintiff was not a classified 

employee as required by Resolution 41.'' Haynes, 

supra, at 335; JA 96-97. 

To the contrary, if anything is clear from the history of the coal 
industry during that period, it is that the UMW had terminated the 1945 
Agreement, had declared its determination never to go back to the terms 
of that Agreement, and had called an industry-wide strike which eventually 
resulted in seizure of the coal mines by the Federal Government in order 
to secure an Agreement different from that of 1945. Moneovecs the 
union terminated the 1945 Agreement in part because it did not include 
"Section foremen" and other supervisory personnel within its terms. 
Thus, the New York Times reported: 

"Mr. Lewis made it plain that there would be no 

extension of the contract [i.e., the 1945 Agreement] 

‘on any basis, retroactive or otherwise. '" 15/ 

There is very little warrant indeed, in light of the above facts, for the 
District Court's looking backwards in search of a definition of "classified" 
employment. : 

Moreover, the historical facts belie the conclusion that super- 


visors such as Haynes were not "classified" immediately preceding 


May 29, 1946. During that period the UMW was urgently seeking to 


represent all coal industry employees whose jobs were similar ‘to Haynes's. 


In addition, the UMW actually represented 60, 000 supervisory employees 


15/ New York Times, March 27, 1946, pp. 1, 20. 
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through membership in its District 50, a6! many, if not most, of whom 
were members of N.L.R.B. certified bargaining units. ne Ifa 
classified job is in facta job covered by a UMW coal industry contract, 
as the Trustees’ Resolutions seem to provide, then Haynes was clearly 
employed in a "classified" job in the period "immediately preceding” 
May 29, 1946. 

Beyond that, the only "national coal wage agreement” that had 
any effectiveness “immediately preceding” May 29, 1946, was the Krug- 


Lewis Agreement, which finally brought an end to the extended industry- 


wide strike. That Agreement was executed on May 29, 1946, but its 


18/ 
wage provisions were made retroactive to the period preceding May 29, 


1946, i.e., back to May 22, 1946. Obviously, those retroactive wage 


provisions were applicable to all employees in the bargaining unit and 
covered by that contract. This Agreement therefore is the one that the 


District Court should have followed in determining "classified'’ status 


— 


16/ New York Times, April 1, 1946, p. 1. See also, discussion of 
the relationship between the UMW and its District 50, supra, p- 14. 


17/ See note 7, supra. 


18/ The wage clause of the Krug-Lewis Agreement was retroactive to 
May 22, 1946. The Trustees, who have stipulated (JA33) that Haynes 
was at all times paid as a classified employee, are therefore put in the 
anomalous position of admitting that immediately preceding May 29, 
1946, Haynes was a classified employee for pay purposes, but not 

for pension purposes. 
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under Resolution No. 41, as it covered the bargaining unit which the 
UMW was representing at the time in question, Section 11 of the meee 
Lewis Agreement makes clear that collective bargaining rights of 
supervisory employees were to be governed by the decisions of the 
N.L.R.B. -- which had already given the UMW the right to organize 
supervisors, Jones & Laughlin, supra, decided March 7, 1946, and other 


cases cited, n. 7, supra. Thus, under the only "National" Coal Wage 


Agreement which, by its terms, had anything to do with the period 


"immediately preceding" May 29, 1946, Haynes's job was expressly 


classified. 


iI. THE DISTRICT COURT ERRED IN CONC LUDING 
THAT RESOLUTION NO. 41 AS INTERPRETED 
BY THE FUND TRUSTEES IS LAWFUL 


A. The Resolution, as Interpreted by the Trustees, 
Has No Relation to the Purposes of the Fund. 
Doubtless, the Trustees had a reasonable interest in choosing 
a cut-off date prior to which pension applicants must have been employed 
in the coal industry. As the District Court noted, Haynes, Supra, 298 
F.Supp. at 336, JA 99, the purpose of such a requirement was to preclude 


ex-miners who had left the industry some time previously from returning 


to the coal industry for a short period of time and qualifying for pension 


benefits under the Fund, which was set up effective May 29, 1946. This 
purpose is not ‘served, however, when the Trustees also exclude those 
persons who were in fact employed in the coal industry immediately 
preceding the cut-off date of May 29, 1946, in jobs which were part of the 
bargaining unit for whose benefit the Fund was established. 

In excluding from pension eligibility section foremen, even 
though they were in fact members of the bargaining unit when all three 
Funds were established, the Trustees discriminate in a manner that bears 
absolutely no relationship to the purposes of the Fund. Haynes and other 
coal miners similarly situated were continuously employed in the mines 
during the period in question. They are not within the class of miners 


who came to work just to gualify for a pension and against whom the 


requirement was imposed. Final Report, Subcommittee on Welfare and 
Pension Funds of the Senate Committee on Labor and Public Welfare. 


84th Cong., 1st Sess., p. 177. On and after May 29, 1946, they were 


expressly members of the UMW bargaining unit (Krug- Lewis Agreement, 
Clause 11, JA 23), and their labor contributed to the corpus of the Trust 


Fund by virtue of the royalties paid on each ton of coal mined. (JA 26.) 


By virtue of the Krug- Lewis Agreement's retroactivity provisions, their 


| 
wages were increased for the period "immediately preceding” May 29, 1946, 


and for that period Haynes was paid the wage of a common trackman 


classified under the terms of the National Coal Wage Agreement of 1946. 
| 


Stipulation, J§9(b); JA 33. On this state of facts, the eligibility require- 


i 
ment under which Haynes's pension was denied bears no relationship 


whatsoever to the purposes of the Fund and, hence, is arbitrary, capricious 


and unlawful. Roark v. Lewis, 130 U.S.App.D.C. 360, 401 F.2d 425 (1968). 


B. If the Definition of ''Classified'' Employment | 
in the May 29, 1946 Requirement Excludes 
Persons Such as Haynes, Then the Eligibility 
Requirement_as Interpreted Constitutes a Breach | 


of the UMW's Duty of Fair Representation. 


The delegation by the UMW and the coal industry employers to 


the Trustees of the power discriminatorily to deny a pension to a mine 


worker who has been a member of the bargaining unit since May 29, 1946, 


on the sole ground that the applicant was then or had previously been a 
| 


"supervisor" or "quasi-supervisor, " is a clear violation of the UMW's 
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duty of fair representation under §8 of the National Labor Relations Act, 
as amended, 29 U.S.C. §158. Vaca v. Sipes, 386 U.S. 171 (1967); 
Steele v. Louisville & N. R.R., 323 U.S. 192 (1944). It is exactly this 
discrimination which is achieved by the Trustees' interpretation of 
Paragraph I. C. of Resolution No. 41. 

If the eligibility requirements for a pension were contained in 
a union-management agreement itself as part of the pension trust indenture, 
then the union, in negotiating the requirements, would be under a duty to 
represent fairly and impartially the interests of all of the employees for 
whom it was the statutory bargaining agent. Wallace Corp. Vv. N.L.R.B., 
323 U.S. 248, 255 (1944). Under this duty, ''the exclusive agent's 
statutory authority to represent all members of a designated unit includes 
a statutory obligation to serve the interests of all members without hostility 
or discrimination toward any, to exercise its discretion with complete good 
faith and honesty, and to avoid arbitrary conduct. " vaca v. Sipes, 386 
U.S. 171, 177 (1967). Obviously, under such a duty, the union and 
management could not include a provision effectively denying pension 
benefits to a part of the bargaining unit whose members had worked just 
as many years in the coal industry as eligible applicants. 

The trustees of a trust created under $302(c)(5), Labor Manage- 
ment Relations Act, 29 U.S.C. §185(c)(5) -- the Fund is such a trust -- 


are the representatives of the union and of management, Local 138, 


I.U. of Operating Engineers v. N.L.R.B., 321 F.2d 130, 137 (2nd Cir. 
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1963). See Gaydosh v. Lewis, ___U. S.App. D.C. , 410 F.2d 262, 


266 (1969). As such they are under the same Statutory obligations as 

the union in matters where they act for the union and ee reiene In 
establishing criteria for the eligibility of beneficiaries, the Trustees are 
performing the same function as the union and management would perform 
in negotiating pursuant to the requirements of the National Labor Relations 
Act, and which Congress in fact intended that the union and management 
would perform. 93 Cong. Rec. 4753 (1947). To give the Trustees the 
power to discriminate unfairly among potential Fund beneficiaries is, 
itself, a violation of the UMW's duty to protect the interests of all the 


members of the bargaining unit. The resulting restriction is also unlawful. 


See Steele v. Louisville & N. R.R., supra. 


IV. THE DISTRICT COURT ERRED IN DENYING 
PLAINTIFF A JURY TRIAL ON HIS CLAIM FOR 
MONEY DAMAGES AND MANDATORY INJUNCTIVE 
RELIEF, BECAUSE THE CLAIM RAISED 
SIGNIFICANT ISSUES OF FACT WHICH SHOULD 
HAVE BEEN HEARD BY A JURY. 
The right to a jury trial in all Federal civil cases, except 
equity cases, is guaranteed by the Seventh Amendment to the U.S. 
Constitution. Nevertheless, in pension suits before the Federal District 
Court for the District of Columbia, the Trustees as defendants, have 
consistently raised the objection that suits by beneficiaries against 
Trustees are exclusively cognizable in equity, and therefore the plaintiffs 
in question should be denied a jury trial. The United Mine Workers of 
America Welfare and Retirement Fund of 1950 has been held not to be a 


trust in the normally accepted sense, and therefore "there is no reason 


to resort to the old and ancient theories of trust law." Pavlovscak v. 


Lewis, 168 F.Supp. 839, 843 (W.D. Pa. 1958). Nevertheless, the 


Trustees have been consistently successful in having their contention 
upheld in various District Courts. This issue is not, however, as simple 
as the Trustees would have it seem. 

In the first instance, not all suits by beneficiaries against trustees 
are cognizable in equity. A suit by a beneficiary is actionable at law if 
the trustee is under a duty to pay money immediately and unconditionally 


to a plaintiff. Restatement (Second), Trusts, §198. The instant case 
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raises exactly this type of issue: on a certain date, plaintiff met certain 
eligibility criteria for a money pension; defendants denied that pension; 
as a result, plaintiff immediately was monetarily damaged, including both 


pension benefits denied and consequential damages. As the Supreme 


Court noted in Dairy Queen v. Wood, 369 U.S. 469, 477 (1962), " we think 


it plain that their claim for a money judgment is a claim wholly legal in 


its nature however the complaint is construed."’ [Emphasis added. ] 


The pleadings here raise concrete issues of fact. The fact that 
a plaintiff seeks mandatory injunctive relief together with his claim for 
damages, of course, does not deny him his right to a jury trial. Dairy 
Queen v. Wood, supra, at 471 (1962); Scott v. Neely, 140 U.S. 108 (1891). 
Moreover, if a trial court is in doubt whether a claim raises an issue of 
money payable immediately and unconditionally to plaintiff, the trial court 
should exercise its discretion in finding that such a claim is neigea: since 
the policy considerations favoring jury trial are extremely weighty. 
Beacon Theatres v. Westover, 359 U.S. 500, 501 (1959). asi 

Haynes's claim raised a question of an arbitrary denial of his 


pension by the Trustees. In turn, this depended upon the reasonableness 


19/ ''Maintenance of the jury as a fact-finding body is of such importance 
and occupies so firm a place in our history and jurisprudence that any 
seeming curtailment of the right to a jury trial should be scrutinized with 
the utmost care." Citing Dimick v. Schiedt, 293 U.S. 474 (1935). 
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of the Trustees in their interpretation of Paragraph lI. B. 1. of the 

Fund's Resolhition No. 41, the quantum of evidence supporting Haynes's 
claim that he performed significant production work, and the reasonable- 
ness of the Trustees in applying Paragraph I. C. of Resolution No. 41 to 
Plaintiff. These are all questions of fact. Once having found the facts, 

a jury could have gone on to assess damages. Nowhere in this process 

is the intervention of a court of equity required. Indeed, at a trial 
conducted as outlined above, the trial judge probably would have taken 

part only to the extent of ruling on admissibility of evidence and instructing 
the jury. 

The effect of the decisions of District Courts in the present and 
similar cases is uniformly to eaavare the Trustees against an examination 
of their conduct by a jury. This goes against the spirit of the Seventh 
Amendment to the Constitution, Rule 37 of the Federal Rules of Civil 
Procedure, and the recent trend of decisions by the United States Supreme 
Court. Given the fact that suits against the Trustees such as the present 
one almost invariably raise substantial questions of fact, a continued 
insulation of the Trustees from jury trials, "in equity, '" would only serve 


to prove the correctness of Emerson's oft- quoted statement in his essay 


On Self-Reliance, "A foolish consistency is the hobgoblin of little minds. ' 


CONCLUSION 


For the reasons set forth above, Appellant respectfully prays 


this Court to reverse the judgment of the District Court, and to direct 


that judgment be entered in favor of the Appellant on his Complaint or, 


in the alternative, to direct that the Appellant be given a new trial’ 
| 
before a jury. 
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I, THE TRUSTEES' CONTENTION THAT THEY ACTED 
REASONABLY IN CANCELLING HAYNES'S PENSION 
IS AT ODDS WITH THE WORDS OF THEIR OWN 
ELIGIBILITY RESOLUTION, THE DECIDED CASE 
LAW ON THE SUBJECT, THE HISTORY OF THE COAL 
INDUSTRY, AND THE FACTS OF THIS CASE 


A. The Only Reasonable Interpretation of the Trustees' 


Pension Eligibility Resolution, and the Case Law 
Ruling on That Interpretation, Require that Haynes's 
Pension be Reinstated. ] 

The Brief of the Trustees, §I(A), pp. 10-13, places in issue 


the question of whether the Trustees acted reasonably by interpreting a 


pension eligibility resolution which gives pension credit for each year 
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1 
“worked in a job classified in any National Coal Wage Agreement, A 


so as to deny a pension to a miner whose job has been expressly classified 


in each and every National Coal Wage Agreement since 1946 (when the 


pension fund was created). In claiming that the Trustees have acted 

unreasonably in so interpreting Resolution No. 41, JI.B.1, Haynes does 

not ask for any arbitrary retroactive application of the definition of a 

classified job, as asserted by the Trustees. (Tr. Br. p. 10.) Rather, 

it is the Trustees who, relying on exclusions from the United Mine Workers 

("UMW") bargaining unit contained in coal industry collective bargaining 

agreements executed prior to the creation of the trust fund, are seeking 

to act in an ex post facto manner. (See Trustee's Brief, p. 10, and JA 22.) 
Haynes asks only that the words used in the pension eligibility 

resolution be given their ordinary meaning -- the meaning they were 

intended to have at the time the pension fund was created. Since there 

has never been more than one National Bituminous Coal Wage Agreement 

at a time, 2/ it may be assumed that the phrase "classified in any National 

Coal Wage Agreement” was intended to give pension protection to miners 


in the face of possible future shifts in the precise scope of the UMW 


—— 


BS Trustees" Resolution No. 41, §1.B.1-, emphasis added. 


2/ The first “National Bituminous Coal Wage Agreement” was entered 
into in April, 1945. (JA 22.) Prior to that there were only regional coal 
agreements, ‘entered into between the UMW and regional coal mine 
operator groups. (See, e.g., JA 22.) 


ans 


bargaining unit, whether by addition or subtraction. 3! 16 the Trustees 
had wanted to exclude from pension credit those years of a miner's work 
which were not classified under the Coal Wage Agreement then in effect, 
as their proposed interpretation of JI.B.1. seeks to do, they could have 
phrased their eligibility requirements accordingly. Instead, the Trustees 
followed the opposite course, promulgating language giving pension credit 
to a year of work no matter when it became classified. If the Trustees 
now seek to disavow the express words of their own eligibility resolution, 
after having used the broadest language possible, their position can be 
viewed as nothing other than unreasonable and arbitrary. | 


This, in fact, was the conclusion of the District Court in Good v. 


Lewis, 44 CCH Lab. Cases $17, 360 (D.D.C., 1961), which ruled ad- 


versely on the very interpretation which the Trustees now seek to justify. 
The position of the Trustees, however, is that Good "decided between 
two admittedly reasonable interpretations" of the pension eligibility 
requirement here in queStion, and that in any event the cage of Miniard 
v. Lewis, 128 U.S. App.D.C. 299, 387 F.2d 864 (1967), BER den. 21 
L, ed 2d 144 (1968), overrules Good. = Regrettably, the Trustees have 


misjudged the language and the intent of both of these cases. 


3 / An alternative assumption, perhaps even more logical, is that the 
phrase "classified in any National Coal Wage Agreement" was intended 
to serve as an inducement for coal industry workers newly brought 
within the scope of the UMW bargaining unit to join the union. 


4/ Trustees' Brief, p. 11. 
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In Good, Judge Youngdahl considered the question of whether 


the Trustees were reasonable in interpreting the words of the pension 


5/ aSAre 
eligibility rule here in question to refer back to the definition of 


of classified employment in the Coal Wage Agreement in effect at the 
time the miner performed the services for which pension credit was 
sought. This is exactly the interpretation which the Trustees here again 
rely on. However, in Good, Judge Youngdahl ruled that the Trustees 
were unreasonable in adopting this interpretation, and that the only 
reference reasonably possible was to the definition of classified employ- 
ment in the 1950 National Bituminous Coal Wage Agreement, on which 
Haynes relies. a Judge Youngdahl stated that while the language of 
Resolution No. 41, §1.B.1. was broad, 

" |. it is not broad enough to convince the Court 

that reference was intended to a Wage Agreement 

that had expired many years before the trust came 

into existence.’ Good, supra, at p. 25, 847. 

Thus, the only interpretation which the Court in Good found 
reasonable was an interpretation which had reference back to the 
definition of classified employment in the 1950 Agreement. Judge 
Youngdahl found no other reasonable interpretation, and the Trustees' 


Brief has not cited any other interpretation in his opinion which he deemed 


a reasonable alternative. 


— 


” 


5/ "se classified in any National Coal Wage Agreement. " 


6/ For the definition of classified employment in the 1950 National 


Bituminous Coal Wage Agreement, see JA 25, "Exemptions Under 
This Agreement." 
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Nevertheless, on the assumption that Good did find'such a 


reasonable alternative, the Trustees have cited Miniard, sup ra, to the 


effect that it is not for the Court to decide "between two admittedly 
reasonable interpretations of a pension eligibility requirement, '' Trustees’ 
Brief p. 11, and therefore Good is overruled. Aside from the fact that 
Judge Youngdahl never found a second "admittedly reasonable interpre- 
tation," the Trustees’ citation to Miniard is inapposite because Judge 
Youngdahl anticipated the very point raised in Miniard which the Trustees 
claim he ignored. In Good, Judge Youngdahl aeoaieigeckiat it was not 
the proper role of the Court to second-guess the Trustees. u Yet with 
this rule of restraint in mind, Judge Youngdahl felt it Sooninerate to 

step in specifically because the Trustees were following ani arbitrary 

and unreasonable course. The very fact that Judge Youngdahl felt con- 
strained to intervene is additional evidence that then, as nae the 
interpretation of JI. B. 1. sought to be upheld by the Trustees is arbitrary, 


capricious and unreasonable. 


LEE 


7/ “The day-to- day administration of the trust and the benefits 
available thereunder is solely within the province of the Trustees and 
the Court will only inquire into their decision where the applicant can 
show fraud, arbitrary action, or a breach of fiduciary duty on the part 
of the Trustees." Good, supra, at p. 25, 845. 
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B. The History of the Coal Industry Shows That 
the UMW, During the Years 1943-1947, 


' Viewed Supervisory Employees as an 
Integral Part of its Bargaining Unit. 


To fulfill the pension eligibility requirement that his job have 
been classified in “any National Coal Wage Agreement, " Haynes has 
argued SI that his job as a section foreman was classified under the 
terms of the 1947 National Bituminous Coal Wage Agreement, and all 
subsequent National Bituminous Coal Wage Agreements, which follow the 
language of that Agreement. Haynes has gone farther, however, and 
argued that not only has his job been classified since 1947, but also that 
his job was part of the UMW bargaining unit during the years 1943 through 
1947, when the UMW represented supervisory employees either through 
its supervisors" division, known as the UCT Division of Dist. 50, UMW 


| 
(1943-1946), or under the terms of the National Coal Wage Agreement 


of 1946 (the Krug- Lewis Agreement). The Trustees have answered that 


* 's - : . wl. 
the basic misconception of Haynes throughout this litigation uw) is that 


since supervisory employees were members of the UCT, they were 
ipso facto members of the UMW bargaining unit. 

Protestations of the Trustees to the contrary notwithstanding, 
this is exactly the conclusion that the history of the coal industry and 
the UMW'S representation of supervisory employees supports. The 
——— 

8/ Main Brief, pp. 13-19. 


9/ Trustees’ Brief, p. 4. 
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Trustees' Brief completely ignores the following facts, which the N.L.R.B. 
pointed out in Jones & Laughlin, 66 N.L.R.B. 368, 397-98 (1946) (the 
N.L.R.B. decision approving inclusion of supervisory cmniovecs within 
the UMW bargaining unit): : 


"As presently established, the UCT is nominally a 
division of District 50. Actually, it resembles a 
division of the UMWA. The UCT has no separate 
constitutionor set of bylaws; it functions under those 
of the UMWA. It has two officers, both of whom were 
appointed to their present posts by national officials 
of the UMWA .... The salary and expenses of both 
officials are paid by the national office of the UMWA. 
... The UCT is under the general supervision of the 
UMWA's International Executive Board. The parent 
union's constitution provides that "The International 
Union shall have supreme legislative, executive, and 
judicial authority over all members and subordinate 
branches...." The secretary-treasurer of the UCT 
submits regular financial reports to the UMWA. 


x 


"Members of the UCT swear to the oath of obligation 
required of all UMWA members and they pay the same 
dues and initiation fees required of direct members of 
the UMWA. The dues of UCT members are allocated 
as are those of the UMWA rank and file: of the $2 
monthly dues, $.90 goes to the UMWA, $.65 is assigned 
to the UCT, and $.45 remains with the local." 


The financial arrangement described above clearly shows the 
identity between UCT Division of Dist. 50, and the UMW, especially 


when it is compared with the financial arrangement between the UMW 


10/ | 
and the rest of District 50. —~ Whereas the dues of uct members were 


10/ The facts of the labor dispute which gave rise to Jones & Laughlin 
add further proof to the identity between the UMW and the UCT. The 
New York Times notes that when the supervisors at Jones & Laughlin's 
Vesta mines struck, it precipitatedawalkout of nearly 200, 000 miners 
throughout the country (nearly 50% of the total number of miners in the 
country). New York Times, April 1, 1946, p. 1. 
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treated in exactly the same manner as dues of other coal miners, the 
dues of other District 50 members were split between District 50 and 
the UMW, the latter receiving only 50 cents per man per month. a 

Moreover, it is significant to note that the Agreement setting 
up the pension fund does not itself restrict pension benefits to any such 
group as the UMW “bargaining unit." It states (JA 26) that the pension 
fund is 

" to be used for providing for pensions or annuities 

for the members of the United Mine Workers of America 

or their families or dependents and such other persons 

as may be properly included as beneficiaries thereunder." 
Having paid his dues to the UMW, the same as any other mine worker, 
a union supervisor might well ask, what was he if not a member of the 


UMW ? 


The Trustees (Trustees’ Brief, p. 16) have sought to use the 


12 
Agreement Le signed between the Coal Mines Administrator and the 


UCT Division of Dist. 50, UMW, covering the supervisory employees 
at Jones & Laughlin's Vesta and Shannopin mines as proof that Haynes 


was not in 1946 a member of the UMW bargaining unit. On the contrary, 


——— EE 


11/ U.M.W. v. District 50, U.M.W., 298 F.Supp. 1262, 71 LRRM 
2289 (D.D-.C., 1969), appeal pending decision, docket Nos. 23, 127-8-9. 


12/ This Agreement is reproduced at JA 87-89. It is interesting to 
note that in this Agreement, control over the rate of dues check-off 
is expressly retained by the International Executive Board of the 
United Mine Workers of America. JA 87, J3. 
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3 
this Court's ruling ze! on that Agreement in 1946 reached the opposite 


conclusion. Thus, when Jones & Laughlin sought to block unionization 
of its supervisory employees on the ground that the same union could 


not represent both supervisory and production workers, this Court ruled 


14 
that there was no impropriety in the proposed arrangement. ss) 


C. The Trustees' Insistence that Haynes Was a 


Section Foreman Ignores the Fact that He 
Also Performed Substantial Production Work, 
and the Trustees have Cited no Persuasive 


Evidence to the Contrary. 


In arguing that he meets the pension eligibility requirement 


that his job have been classified in "any National Coal Wage Agreement, Wy 
Haynes has shown that his job was classified under supervisory agree- 
ments in the years 1943-46, and from 1946-47 under the ee emis 
Agreement. In neither case is any production work required. But Haynes 
also maintains that his job was classified under the terms of the 1947 and 
subsequent Agreements, which place within the UMW bargaining unit 


"all other [i.e., aside from coal inspectors, weigh bosses, clerks, and 


/ Jones & Laughlin Steel Corp. v. U.M.W., 81 U.S.App.D.C. 361, 
9 F.2d 18 (1946). | 


13 
15 
14/ This Court, citing with approval from Jones & Laughlin, 66 
N.L.R.B. 368, stated: "We fail to perceive, therefore, why super- 
visors represented by an affiliate of the union that is the collective 
bargaining representative of the rank and file miners, should be less 
solicitous of the safety of miners who are also fellow union members 
than non-unionized or independently represented foremen would be. 
Jones & Laughlin, 159 F.2d, at 21 [emphasis added]. 
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other irrelevant job classifications] employees working in or about the 
mines... except ‘essential supervisors in fact. - - who perform no 


15 / 
[Emphasis added. ] 


production work. 

The Trustees’ Brief, pp. 16-22, attempts to show that Haynes 
does not meet this ‘definition by reiterating that Haynes was a "section 
foreman.” Haynes concedes (Brief, p. 6) that there is sufficient evidence 
in the Trustees’ files on which they could find that he was a "section 


foreman” during the period in question, but itis a long step between 


showing that a manis a section foreman and that he also performed no pro- 


auction. It is this step which the Trustees seek to take, without bringing 
forth any persuasive evidence to support their position. 

First, it needs emphasis that a "section foreman” such as 
Haynes may have ‘been, was not the same as a general foreman or mine 
foreman or mine superintendant. The record shows (see Robinson Dep. 
Tr., JA 83-86) that section foremen did not require a professional 
certificate nor amy license from the State, that Haynes worked alongside 
the men in the mine, that he did not keep pay or time records, that he did 
not assign duties or direct work, and that he could neither hire nor fire. 
Indeed, his only supervisory duties consisted of making occasional routine 
tests of the roof and bearing responsibility as the senior man to supervise 
evacuation in the event of emergency. 


ee ——— ee 


15/ For the full definition of the bargaining unit, see JA 24. 
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The Trustees assert, however, that in their Pension Termination 
Letter they made a specific finding that Haynes performed no production 
work. Trustees' Brief, pp. 16-17. An examination of the Termination 
Letter (JA 14) discloses not even a hint that the Trustees Ronesdened 
whether Haynes performed any production work. As the Trustees argue 
before this Court, so also in their Termination Letter they conclusively 
state that Haynes "was employed as a section foreman from January 1935 
to April 1938 and from October 1938 to December 1948," and that 
"employment in this capacity is not classified. '' This last statement is 
simply not correct. Under the 1947 and subsequent Agreements, a 


section foreman's job is classified unless he performed no production 


work. Not a word is said in the termination notice which could constitute 


a finding that Haynes performed no production work. 

To support their non-existent finding, the Trustees cite the 
statements and depositions of various persons, most of which state that 
Haynes was a "section foreman, but none of which states that he performed 
no production work. The Trustees' Brief first looks to the statement of 
one Henry Farley, a statement not relied on by the District Court in its 
opinion, and hence presumably not deemed substantial evidence to 
support the conclusion that Haynes performed no production work. The 
reasons for the District Court's reluctance to rely on Farley's statement 


are readily apparent. It is an unsworn statement, elicited, taken down 


by, and attested to solely by the Trustees' own field investigation unit. 


And the statement itself, cited by the Trustees’ Brief at p. 17, confirms 
and admits that Haynes performed production work! 

The Trustees next rely on the deposition testimony of David 
Beeler and Buck Young, Trustees’ Brief, p. 18. Again, the Trustees 
are forced to admit by the testimony of their own deponents that Haynes 


performed production work by, as the Trustees phrase it, assisting his 


men when they needed assistance on the job. 16/ The Trustees use 


these depositions to confirm that Haynes was a “section foreman, " but 
a careful reading of the depositions discloses that nowhere does either 
Beeler or Young state that Haynes performed no production work. 

The Trustees next take the most unusual step of attempting to 
impeach one of their own deponents on appeal! James E. Holland is one 
of the persons on the basis of whose unsworn statements (see JA 38) the 
Trustees originally found sufficient warrant for cancelling Haynes's 
pension, statements on which the Trustees still ask this Court to rely, 
see Trustees’ Brief, p. 17. Yet it is the sworn deposition of Holland that 
the Trustees now ask the Court to reject, apparently because Holland 


stated that Haynes performed production work (see JA 74-75). 


——————— nl 


16/ Young, JA 77, actually admits that Haynes laid track and placed 
timbers, while Beeler, JA 71, states that he has no knowledge of 
what Haynes might have done in other areas of the mine, and that in 
any event Haynes never told him what to do. 
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The Trustees also seek to discredit the deposition of J. Springer 
Robinson, general manager of the mine where Haynes worked, Trustees' 
Brief, pp. 19-20. Robinson unequivocally stated that Haynes ran a motor 
engine, coupled, built braddish, laid pipe, and hung wire. | The Trustees, 
contra, state that "it is beyond belief that he would have remembered the 
details of the employment of one man, employed some twenty (20) years 
before." If that is true, it is equally true of the Sepenionts on whose 
statements the Trustees seek to rely. 3 


To be weighed against the evidence relied on by the Trustees, 


which at best is inconclusive or irrelevant on the question of whether 


Haynes performed production work, and at worst is actually damaging to 


their case, are the statements and affidavits submitted to the Trustees on 
behalf of Haynes (see JA 51-63, 65, 68). Appellant Haynes does not deem 
it necessary here, and did not deem it necessary in his ain Brief 

(Brief, p. 26), to set forth the contents of these affidavits lin extenso. 
Suffice it to say that most of these are sworn statements, ered under 

the penalties of perjury and perhaps even in the face of shesiine reprisal 
from the UMW, and each of them categorically avers that Haynes performed 


substantial production work -- not merely that he never was a "'section 


foreman," 
In sum, it is respectfully submitted that in relying on largely 


inconclusive or irrelevant evidence that Haynes was a "section foreman, " 


and in overlooking the clear evidence that Haynes performed substantial 


Dues 


production work, the District Court below, and the Trustees, are in 


error. 


ll. THE LOGICAL COROLLARY OF THE RETROACTIVITY 
OF WAGES STIPULATED IN THE KRUG-LEWIS 
AGREEMENT IS THAT THEY WERE RETROACTIVE 
TO THE CLASSIFIED BARGAINING UNIT, OF WHICH 
HAYNES WAS A MEMBER 


Haynes's basic argument -- that in the absence of any National 
Coal Wage Agreement’s being in effect for the period "immediately 
preceding May 29, 1946,” the proper Agreement to which reference 
should be made in defining the scope of "classified" employment is the 
Krug-Lewis Agreement signed on that date -- needs no restatement here. 
However, neither the Trustees nor the District Court below seem to have 
grasped an essential point of that argument. 

The Trustees admit (Trustees’ Brief, p. 23) that the wage pro- 
visions of the Krug-Lewis Agreement were retroactive to the period 
immediately preceding May 29, 1946. The logical corollary of this 
retroactivity is that it had to be retroactive with respect to the wages of 
a definite group -- the bargaining unit covered by the Krug- Lewis 
Agreement. Not only did §11 of the Krug- Lewis Agreement (JA 23), by 


virtue of the N.L.R.B.'s Jones & Laughlin decision (March 7, 1946), 


place Haynes squarely within this group; but also, the Trustees have 


stipulated (Stipulation, §9(b), JA 33) that at all times relevant to this 


litigation, Haynes was paid ''the wage specified for a trackman in the 
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Union contract in effect at the time the wages were paid." This obviously 


/17/ 
included the period "immediately preceding May 29, 1946.'"— As 


confirmation of the retroactivity of the wages to the union supervisors 
| 


it is important to note that the Jones & Laughlin supervisors' agreement 


(JA 87) made pursuant to §11 of the Krug-Lewis Agreement (JA 23) 


expressly made supervisors' wages retroactive to May 22, 1946 (JA 89, 


§12). No clearer proof that Haynes's job was "classified" just prior to 


May 29, 1946 can be shown. 


lll. THE TRUSTEES' INTERPRETATION OF THEIR 
REQUIREMENT THAT A PENSIONER SHALL HAVE 
BEEN EMPLOYED IN A CLASSIFIED JOB 
IMMEDIATELY PRIOR TO MAY 29, 1946, AS 
APPLIED TO HAYNES, IS UNLAWFUL 


A. The General Reasonableness of the May 29, 
1946 Requirement Does Not Make the Trustees' 


Interpretation and Application of That 
Requirement to Haynes Lawful. 


The Trustees' Brief, pp. 24-26, cites a massive string of 


precedent and engages in argument at great length upholding the reasonable- 
ness of the requirement that a pensioner shall have been employed ina 


classified job immediately prior to May 29, 1946. The Trustees need 


not have gone to this great amount of trouble, since Haynes's Brief, 


17/ It is perhaps significant to note that just a few days prior to May 29, 
1946, the New York Times carried the following information: 'Admiral 
Ben Moreell, Deputy Mines Administrator for the Government, issued 

an appeal to the mine workers.... He reminded them that, .. whatever 
arrangements were made, the wage and other terms would be retroactive 
to May 22...."' [Emphasis added.] New York Times, May 26, 1946, p. 1. 
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p. 32, concedes that “the Trustees had a reasonable interest in choosing 
a cut-off date prior to which pension applicants must have been employed 
in the coal industry.” What the Trustees really seek to do is, by showing 
the May 29, 1946 requirement is reasonable, to prove that their inter- 
pretation and application of that requirement to Haynes and other men in 
that situation is also reasonable and lawful. This is quite a different 
matter. 

As the Trustees state (Trustees’ Brief, p. 24), the purpose of 
the May 29, 1946 requirement was to keep miners who had left the coal 
industry during the war years or earlier from coming back to work in 
the coal fields for a few months after the first pension fund was created 


on May 29, 1946, and thereby claim they were entitled to a pension. This 


phenomenon, sometimes known as the 'pity-me miner," is one against 


which the Trustees might reasonably have taken some preventive action. 
However, to interpret the May 29, 1946 requirement So as to deny a 
pension to a person who worked in the coal industry both immediately pre- 
ceding and after May 29, 1946, whose job was expressly classified by the 
Krug-Lewis Agreement as well as subsequent National Bituminous Coal 
Wage Agreements, and who was part of the UMW bargaining unit from 
1943-46, has no reasonable relationship at all to the purposes of the 
pension fund. Therefore, the Trustees’ interpretation and application 

of the May 29, 1946 requirement to Haynes (as opposed to the require- 


ment itself) is unlawful and cannot stand. Roark v. Lewis, 130 U.S. App. 
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18/ 
D.C. 360, 401 F.2d 425 (1968). 
B. In Law and in Fact, the Non-Neutral Trustees 


In Law and in fact, eS 
of the UMW Pension Fund, a §302(c)(5) Trust, 
are the Representatives of the Union and | 


Management Groups Appointing Them. 


The Trustees contend (Trustees' Brief, pp. 26-28) that the 
trustees of a §302(c)(5) ae trust fund and in particular, the non-neutral 
trustees of the UMWA Welfare and Retirement Fund of 1950, do not act 
as the representatives of the respective labor and management groups 
appointing them. In support of this contention, the Trustees cite a 
footnote in Miniard v. Lewis, 128 U.S. App.D.C. 299, 387 F. 2d 864, 
865, n. 5 (1967). The only precedent noted by the Miniard Court in its 


rather summary handling of this complex point of law is a dictum from 


United Marine Division v. Essex Transportation Co., 216 F.2d 410, 412 


(3rd Cir., 1954). It is respectfully submitted that at the time Miniard 
was handed down, the Essex case on which it relied cannot be said to have 


represented an accurate reading of §302(c)(5), 29 U.S.C. 186(c)(5), as 


ie 


18/ In essence, Haynes's argument here is that the "immediately 
preceding May 29, 1946" requirement of the Trustees stands or falls on 
whether Haynes was employed in a "classified" job from 1943 through 
1948. Although the Trustees' attempt to make this a separate and 
distinct justification for their revocation of Haynes's pension, in fact 
the two grounds are inextricably intertwined. : 


19/ LMRA, §302(c)(5), 29 U.S.C. 186(c)(S) is set out in full in the 
Appendix hereto. 


PSOE 


interpreted by the United States Supreme Court and several other Federal 


Courts. Furthermore, a recent case decided in the District of Columbia 


: or ekes she ep 20 
Circuit has at least by implication moved away from Miniard. 


The holding of Essex was that the trustees of a §302(c)(5) pension 
trust are not “representatives” of employees within the meaning of that 
section. However, that holding has been the subject of heavy criticism 
in later cision on the ground that Essex was decided prior to the 
Supreme Court's decision in U. S. v. Ryan, 350 U.S. 299, 100 L. Ed. 335 
(1956) and did not give to the word "representative" as used in §302 the 
same broad meaning given to it by the Supreme Court. 

In Ryan, the Supreme Court was faced with the question of whether 
payment to a union official was payment to a "representative" within the 
terms of §302, and as a corollary of that question, whether the word 
representative” should be given a broad or narrow interpretation. The 
Supreme Court answered this latter question: 


” 


..-if a 'representative’ means only the 'exclusive 
bargaining representative’ the explicit limitations on welfare 
funds in §302(c)(5) may be easily evaded. Payments 


20/ See Gaydosh v. Lewis, U.S. App. D.C. , 410 F.2d 262, 266 
(1969), discussion infra. 


21/ See Sheet Metal Con. Ass'n v. Sheet Metal Wkrs. Int. Ass'n., 
248 F.2d 307, 315 (9th Cir., 1957), and Paramount Plastering, Inc. v. 
Local 2, Plasterers & Cement Masons, I.A., 195 F. Supp. 287, 298 
(n. 5) (S.D. Cal., 1961), aff'd. 310 F. 2d 179 (9th Cir., 1962). 
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made directly to union officials, or to other individuals 
as trustees, would apparently be excluded from §302. 
Thus, a narrow construction would frustrate the primary 
intent of Congress." Ryan, supra, 350 U.S. at 305, 
100 L.Ed. at 341. [Emphasis added. ] 
It should be noted that in response to Ryan, the Third Circuit (author 


Mechanical Cont. Ass'n. of Philadelphia v. Local 420, U.A. 


of Essex) in Me 


of Plumbing and Pipe Fitting Industry, 265 F.2d 607, 611 (3rd Cir., 1959) 


found that the union members of a joint board administering the trust 
fund there involved were "representatives'’ of employees within the 
meaning of §302. 

It would seem, therefore, that in light of the broad reading 
given the term "representative" in Ryan and the cases following it, when 
a union (which is a §302(c)(5) "representative") appoints a trustee ofa 
§302(c)(5) trust (who is also a "representative''), some representational 
or agency relationship is inescapably created between them, especially 
when, as here, the various terms, conditions, and eligibility requirements 
of the pension fund -- which could have been spelled out expressly in the 
UMW-coal operators agreement -- are left to the "discretion" of the 
trustees appointed by both sides. Indeed, this seems to have. been the 


22/ 
view taken in Paramount Plastering, supra, n. 19, 310 F.2d at 184. 


22/ The Ninth Circuit, citing with approval from Judge Yankwich's 
opinion below, noted: "The Supreme Court... granted certiorari in 
that case [Ryan] and its decision has become the guide to the meaning 
of the section. Especially insofar as it relates to the prohibition 
against payment to ‘representatives’ of the union ."" [Emphasis added. } 
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Moreover, the District of Columbia Circuit has also by 
implication recognized that itis a mistake to view the Trustees herein 
as completely independent and divorced from the influence of the UMW. 
Gavdosh v. Lewis, Supra, 2- 20. In Gaydosh, in which this Court 
affirmed a denial of pension benefits as against 2 claim of jurisdictional 
gerrymandering of eligibility requirements, the Court noted that "the 
employees are not at a disadvantage viS- a-vis the trustees. The Board 
of Trustees is chaired by the representative of the Union." Ibid. 3! 

It is also worth noting that the Chairman of the Fund Trustees is, and 
always has been, the President or past President of the UMW. 

The Trustees contend that because Fund trustees apparently 
cannot be removed by their appointing bodies, they are not representatives 


of those bodies. To support this claimed non- removability of Fund 


trustees, the Brief of the Trustees (p. 28) relies on a paragraph in the 


Trust Agreement, JA 26: "...the Trustees herein provided for shall 


serve for the duration of this contract...." Since the Agreement itself 
specifically provides for the appointment of John L. Lewis as the UMW 


representative on the Board of Trustees, query whether the quoted 


—— 


23/ The Gaydosh Court further noted: "These trustees include a 
representative from the union, 2 representative from management, 

and a neutral representative...- " 470 F.2d at 263. The Supreme 

Court in Lewis v- Benedict Coal Corp., 361 U.S. 459 (1960) has also 
noted the realities of the representational relationship between the 

UMW and the Fund: [Benedict] has assumed equal responsibility with 
the union for the management of the fund." 361 U.S., at 468. {Emphasis 


added. ] 


Seal 


language was ever intended to do anything other than assure the UMW 
that its interests would be unswervingly served by a representative whose 
loyalty to the union was unquestioned -- which is exactly the type of 
representational relationship which Haynes claims to exist. 


Viewed against the state of the law and the facts outlined above, 


the Trustees' contention, that "once appointed, the settlor union and the 


coal operators...have severed control over the Trustees" (Trustees' 
Brief, p. 28), loses all force. The non-neutral Trasteesiod the UMW 
pension fund, in law and in fact, are the representatives of the bodies 
appointing them. Since the Trustees have been given broad discretion in 
managing the pension fund and establishing eligibility Beene nente for 
pension benefits -- all of which could have been and, indeed, should have 
been, ze) spelled out directly in the union-management collective 
bargaining agreement -- the Trustees here are exercising a delegated 
power, and should be held to the same duty of fair representation as if 


the union and management had acted directly. 


nee 


24/ Section 302(c)(5) requires that "the detailed basis upon which such 
payments are to be made" be specified in the agreement establishing 
the trust. The legislative history clearly shows that this provision 
was intended to require that the eligibility requirements be set forth 


in the agreement. 93 Cong. Rec. 4677-4680, 4746-4753 (1947). 


IV. THE CONDUCT OF THE TRUSTEES OF A 
§$302(cH5) STATUTORY TRUST SHOULD NOT 
BE IMMUNIZED FROM THE SCRUTINY OF 
THE JURY AS A FACT-FINDING BODY 

Contrary to the assertion of the Trustees (Trustees' Brief, 

p. 28-31), Haynes does not concede that the question of whether he is 
entitled to pension status under a §302(c)(5) trust is equitable in nature. 
Regrettably, the Trustees seem to have misconceived the thrust of 
Haynes's argument, which is that (1) a §302(c)(5) trust is not an ordinary 
trust, and therefore ordinary trust law need not be applied; and (2) even 
if ordinary trust law were applied, Haynes would be entitled to trial by 
jury. Since it is the first of these points which the Trustees seem to 
have misunderstood, it is deemed appropriate to set forth Haynes's 
argument in somewhat greater detail than it was in Haynes's main Brief 
(pp. 36-38). 

There is respectable authority to support the proposition that 
the United Mine Workers of America Welfare and Retirement Fund of 
1950 is not a trust in the accepted sense of the term. Lewis v. Benedict 
Coal Corp., 259 F. 24 346 (6th Cir., 1958, per Stewart, Cir.J., modified 
361 U.S. 459, 1960); Hobbs v- Lewis, 159 F.Supp. 282 (D.D.C., 1958, 


per Pine, J.); Pavlovscak v. Lewis, 168 F.Supp. 839 (W.D. Pa., 1958). 


Benedict referred to the Fund as "sui generis”, 259 F. 2d at355. Judge 
eo 


Pine in Hobbs flatly declared, "I do not agree that this Fund is a charitable 


trust, involving mere gratuities, but am of the opinion that money paid 
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from it is in the nature of a fringe benefit.... '" 159 F. Supp. at 286. 


And in a most extensive treatment of the nature of the Fund, the 
| 


Pavlovscak Court said: 


"Though it calls itself a trust, we are not convinced 
that it is a trust in the strict sense of that word.... | 


"In addition to our thoughts that the defendants are 
not a trust in the normally accepted sense, we feel 
that they are a new creature created pursuant to the 
Labor-Management Relations Act of 1947, 29 U.S.C, 
141. They were created by federal law and should 
be amenable to federal law; there is no reason to 
resort to the old and ancient theories of trust law. 
The Fund is a creature of new federal legislation 
and we must not stifle it."' Pavlovscak, supra, at 
841-843. 


The Fund failing to be a trust in the accepted sense | 
of the term, there is no reason in law or policy why litigants suing the 
Fund Trustees should be governed by ancient Equity ~rules arbitrarily 
denying suitors in Equity the right to a jury trial. The Supreme Court 
has recently indicated again how precious that right is, and that as 
against old-fashioned notions of Equity jurisprudence Courts ‘should rule 
in favor of preserving the right to jury trial. Ross v. Bevahaeas 


25/ 
U.S. , 38 U.S. Law Wk. 4143 (Feb. 2, 1970).—— Moreover, the 


25/ In Ross, the Supreme Court held that a shareholder's right to a jury 

trial on legal issues in a shareholders' derivative action must be upheld 

against the claim that a derivative action is traditionally viewed as entirely 

equitable in nature. The Court, in part, reasoned (38 U.S, Law Wk. at 

4146): "In the instant case we have no doubt that the corporation's claim 

is, at least in part, a legal one. The relief sought is money damages. 
[Cont'd. ] 
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historical development of Chancery practice in England seems hardly 
relevant in the context of a modern statutory trust authorized by federal 
legislation. The fact that trusts came under the jurisdiction of Equity -- 
with its aversion to juries _ more of an historical accident than it is 
the outcome of ‘reasoned judicial policy. It could scarcely have been 


within the contemplation of Congress when it authorized §302(c)(5) trusts 


in the Labor-Management Relations Act of 1947 to have those trusts -- 


which literally were created "at law,” by legislation -- subjected to 


classical Equity practice. Indeed, the contemporaneous statement of 
Senator Taft, one of the authors of §302(c)(5), illustrates the liberal 
spirit in which that section was to be viewed: 


"| the purpose of the provision is that the welfare 

fund shall be a perfectly definite fund, that its purposes 
shall be stated so that each employee...can go to court 

and enforce his rights in the fund.... " 93 Cong. Rec. 4746. 


————— 


25/ [Cont’d.] There are allegations in the complaint of a breach of 
fiduciary duty, but there are also allegations of ordinary breach of 
contract and gross negligence. Similarly, in the instant case, while 
claiming money damages, Haynes raises the issues of the reasonable- 
ness of the Trustees’ action and the quantum of proof supporting his 
claim that he performed substantial production work, as well as the 
claim of breach of duty. Haynes's suit might also be viewed as raising 
the legal question of whether, in the words of §302(c)(5), the trust fund 
is being used "exclusively for the benefit of" the intended beneficiaries 
of the fund. The many other factual issues posed to the Court below 
hardly need to be elaborated. 


26/ See Plucknett, Concise History of the Common Law, 168-9 (4th 
Ed., 1948). 
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In keeping with the liberal spirit of this section and with the philosophy 


of post-Merger jurisprudence, it would be most appropriate for this 
Court to decline to be guided by the dead hand of an pecetevant past. 

The Trustees have argued (Trustee's Brief, p. 29) that because, 
prior to trial, Haynes and the Trustees entered into agreements stipulating 
damages and framing one general issue for the decision of the District 
Court, the instant case is not a proper one for disposition oe jury trial. 
This contention ignores the fact that the agreements were ane only after 
Haynes's request for a jury trial had been stricken, and mecerine the 
status of the case as it actually came to trial before the District Court 
is not an accurate reflection of the case as it would have been presented 
had it gone to a jury. Moreover, as is pointed out in Haynes's main 
Brief, pp. 37-38, the framing of the general issue paeneriedlo the 
District Court, which the Trustees claim takes the case out of the 
province of the jury, raises factual issues eminently suitable for trial 
by jury: the reasonableness of the Trustees in their interpretation of 
§I.B.1. of the Fund's Resolution No. 41, the correctness of their conclusion 
that he was a supervisor, the quantum of evidence ae Haynes's 


claim that he performed significant production work, and the) reasonableness 


of the Trustees in applying JI.C. of Resolution No. 41 to Haynes. 


CONCLUSION 


For the reasons set forth above, and for the reasons set 


forth in Appellant's main Brief, Appellant respectfully prays that this 


Court reverse the judgment of the District Court, and direct that 
judgment be entered in favor of the Appellant on his Complaint, or in 
the alternative, that this case be remanded with directions that the 
Appellant be given a new trial before a jury. 
Respectfully submitted, 
JULIAN H. SINGMAN 
ORLIN L. LIVDAHL, JR. 
Landis, Cohen and Singman 
1910 Sunderland Place, N.W. 


Washington, D. C. 20036 


Counsel for Appellant 


February 25, 1970 
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APPENDIX 


Labor-Management Relations Act of 1947, § 302(c)(5), 29 USC. 
§ 186(c)(5) 


“§ 186. Restrictions on payments and loans to employee representa- 
tives, labor organizations, officers and employees of! labor 
organizations, and to employees or groups or committees of 
employees; exceptions; penalties; jurisdiction; effective: date; 
exception of certain trust funds. 


ze * i 


“(c) The provisions of this section shall not be applicable * * * 
(5) with respect to money or other thing of value paid to ai trust 
fund established by such representative, for the sole and exclusive 
benefit of the employees of such employer, and their families and 
dependents (or of such employees, families, and dependents jointly 
with the employees of other employers making similar payments, 


and their families and dependents): Provided, That (A) such pay- 
ments are held in trust for the purpose of paying, either from’ prin- 
cipal or income or both, for the benefit of employees, their families 
and dependents, for medical or hospital care, pensions on retirement 
or death of employees, compensation for injuries or illness resulting 
from occupational activity or insurance to provide any of the'fore- 
going, or unemployment benefits or life insurance, disability and 
sickness insurance, or accident insurance; (B) the detailed basis on 
which such payments are to be made is specified in a written |agree- 
ment with the employer, and employees and employers are equally 
represented in the administration of such fund, together with such 
neutral persons as the representatives of the employees may’ agree 
upon and in the event the employer and employee groups deadlock 
on the administration of such fund and there are no neutral persons 
empowered to break such deadlock, such agreement provides that 


the two groups shall agree on an impartial umpire to decide such 
dispute shall, on petition of either group, be appointed by the 
district court of the United States for the district where the trust 
fund has its’ principal office. and shall also contain provisions for an 
annual audit of the trust fund, a statement of the results of which 
shall be available for inspection by interested persons at the princi- 
pal office of the trust fund and at such other places as may be 
designated in such written agreement, and (C) such payments as are 


intended to be used for the purpose of providing pensions or annui- 
ties for employees are made to 2 separate trust which provides that 
the funds held therein cannot be used for any purpose other than 
paying such pensions or annuities; . . . 


” 


